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% COUNCIL REGULATION (EC) No 1/2003 of 16 December 2002 on the implementation of the rules
on competition laid down in Articles 81 and 82 of the Treaty.

%4 (-189/02 P - Dansk Rerindustri and Others v Commission, ECLI:EU:C:2005:408, para. 172.

% Meinrad Dreher/Michael Kulka, Wetthewerbs- und Kartellrecht, 10. Aufl., C.F. Miiller, Rn.1739 &

1745 (2018). HER Ry Ze g Rk LASOR B — AR 4854 & S AA1F Rt BERE W SOREE 2 /A

BTN EEEEE - AEEAEERA -

Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No

1/2003 (2006/C 210/02), para. 20.
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zx—1".
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R M8 5T Ry SO B BN R 5 — A B AR 2 ' - B EAEA R E R
ENRILE S0l

97 C.S. Kerse, E.C. Antitrust Procedure, 3rd ed., Sweet & Maxwell, 258-265 (1994).
% Sauer, in: Josef L. Schulte/Christoph Just, Kartellrecht, 1. Aufl., Carl Heymanns Verlag, S. 1142
(2012).

% Case T-386/10 Dornbracht v Commission, ECLI:EU:T:2013:450, para. 68-78.

1% Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No
1/2003 (2006/C 210/02), para. 4.

%" Case C-289/04 P Showa Denko v Commission, ECLI:EU:C:2006:431, para. 16; Cases 100/80 etc SA
Musique Diffusion frangaise and others v Commission, ECLI:EU:C:1983:158, para. 105-106; Case
T-101/05 - BASF and UCB v Commission, ECLI:EU:T:2007:380, para. 43.

2 BER > " EE KB R I A S BRI T R MR, BB 0 5 14 1 61-62

(2010) -
1% Sauer, a.a.0.(Fn. 98), S. 1130.
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1% Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No
1/2003 (2006/C 210/02), para. 13-17; Sauer, a.a.0.(Fn. 98), S. 1134.

195 1d., para. 22.

1% 14, para. 21.

7 14, para. 25. Dreher/ Kulka, a.a.0.(Fn.95), Rn.1748.

198 Sauer, a.a.0.(Fn. 98), S. 1138f.

19" Supra note 104, para. 24.

10 Sauer, a.a.0.(Fn. 98), S. 1143.

""" Case T-101/05 - BASF and UCB v Commission, ECLI:EU:T:2007:380, para. 64; Sauer, a.a.0.(Fn.
98), S. 1147.

"2 Supra note 104, para. 28; Sauer, a.a.0.(Fn. 98), S. 1146-1152.
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3 Jd., para. 29; Sauer, a.a.0.(Fn. 98), S. 1153-1161.

"4 14, para. 34.

'3 Case T-101/05 - BASF and UCB v Commission, ECLI:EU:T:2007:380, para. 52.

116 Cases 32/78 etc BMW Belgium SA and others v Commission, ECLI:EU:C:1979:191, para. 43-44.

"7 Case T-59/02 Archer Daniels Midland v Commission, ECLI:EU:T:2006:272, para. 354; Case T-13/03
Nintendo and Nintendo of Europe v Commission, ECLI:EU:T:2009:131, para. 74.

"8 Supra note 104, para. 30-31; Sauer, a.2.0.(Fn. 98), S. 1163-1165.

1, para. 35; Dreher/ Kulka, a.a.0.(Fn.95), Rn.1749.
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120 (8,307,828,000-8,238,204,375)/8,307,828,000x100%=0.84%. < BB HN EIH BT ER ¢
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf, last visited on date: 2019/10/09.
121 (29,869,664,824-27,478,947,800.5)/29,869,664,824x100%=8%.
12 B A T AR SR -
123 Case AT.39824-Trucks, para. 107-136, available at http://ec.europa.eu/competition/elojade/isef/case
details.cfm?proc_code=1_ 39824, last visited on date: 2019/7/1.
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details.cfm?proc_code=1 39824, last visited on date: 2019/7/1.
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On the Entity of Cartels and Calculations of Fines According to the Enterprises’

Annual Revenue in Legal Practice

Yang, Hung-Hui *

Abstract

The entities of cartels have in the past two decades been identified by the
administrative courts through the definition of undertakings in the Fair Trade Law, and
consist, for instance, of companies and shops. The courts will analyze the competing
relations between the undertakings in so far as the firms are concerned. A joint venture,
which involves the cartel, will also be considered as an entity within the cartel. However,
the courts usually see the parent company as the only entity within the cartel without
discussing the subsidiary’s ability to make independent decisions. As to a trade association,
the courts will differentiate between the behavior of the association itself and that of the
member undertakings. If the behavior is not from the trade association, the courts will
consider it to be the violating behavior of the member undertakings. Unions and sodalities
that are not established by the law will be considered to be a cartel made up of their
members in the same way. These judgments conform to the material spirit of the economic
reality regulated by the Fair Trade Law. As far as the identification of the penalty is
concerned, the consistency and predictability of any serious violation against the cartel’s
prohibition must be maintained after the introduction of the penalty, which varies with the
annual revenues of the enterprises. When trade associations are involved in the cartel, the
appreciation of fines will become unbalanced because of the association having no
revenues and will result in only a light penalty. The calculation of the involved
undertakings’ revenues should be fully considered and the individual undertakings should
bear the supplemental responsibility. Finally, the logic of the specific fines should follow
the concrete legal facts and not abstract rules in order to protect the due process of the
involved firms. Therefore, the approach that the European Committee adopts should be

introduced into the practices of the Fair Trade Commission.

Date submitted: March 12, 2020 Date accepted: June 30, 2020
* Professor, Department of Law, National Chung Cheng University; Ph.D., College of Law, National
Chengchi University.
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