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NOTIFICATION

The following notification is being circulated in accordance with Article 10.6

1. Notifying Member: UNITED STATES OF AMERICA
If applicable, name of local government involved (Article 3.2 and 7.2): State of
Washington

2. Agency responsible:

Department of Ecology, State of Washington [1989]

Name and address (including telephone and fax numbers, email and website
addresses, if available) of agency or authority designated to handle comments
regarding the notification shall be indicated if different from above:

Please submit comments to: USA WTO TBT Enquiry Point, Email: usatbtep@nist.gov

3. Notified under Article 2.9.2 ], 2.10.1[],5.6.2[],5.7.1[], 3.2 [X], 7.2 [ ],
other:
4. Products covered (HS or CCCN where applicable, otherwise national tariff

heading. ICS numbers may be provided in addition, where applicable): Toxic
chemicals in consumer products; Environmental protection (ICS code(s): 13.020);
Domestic safety (ICS code(s): 13.120); Products of the textile industry (ICS code(s):
59.080); Leather products (ICS code(s): 59.140.35); Production in the chemical industry
(ICS code(s): 71.020); Products of the chemical industry (ICS code(s): 71.100);
Furniture (ICS code(s): 97.140); Non-textile floor coverings (ICS code(s): 97.150)

5. Title, number of pages and language(s) of the notified document: Safer Products
Restrictions and Reporting; (17 page(s), in English)

6. Description of content: Proposed rule - The Washington Department of Ecology
proposes a new rule, Chapter 173-337 WAC - Safer Products Restrictions and Reporting;
Washington Administrative Code (WAC). This new chapter aims to reduce toxic chemicals
in consumer products and implements Chapter 70A.350 RCW; Revised Code of
Washington (RCW). Ecology started the second phase of this rulemaking which opens the
formal public comment period.

This rulemaking proposes to:

¢ Implement regulatory actions reported to the Washington State Legislature in
June 2022. Review the Final Regulatory Determinations Report.

e Create reporting requirements or restrictions that apply to priority consumer
products that contain priority chemicals. These include:

o PFAS in aftermarket stain- and water-resistance treatments, carpets and
rugs, and leather and textile furnishings.

o Ortho-phthalates in personal care products (fragrances) and vinyl
flooring.

o Organohalogen flame retardants in electric and electronic products.



mailto:usatbtep@nist.gov
https://app.leg.wa.gov/rcw/default.aspx?cite=70A.350
https://apps.ecology.wa.gov/publications/summarypages/2204018.html
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o Flame retardants (as defined in RCW 70A.350.010) in recreational
polyurethane foam.

o Phenolic compounds in laundry detergent, food and drink can linings, and
thermal paper.

e Include provisions for repair and replacement parts, refurbished products, and
previously owned products.

7. Objective and rationale, including the nature of urgent problems where
applicable: Prevention of deceptive practices and consumer protection; Protection of
human health or safety; Protection of the environment

8. Relevant documents:

Chapter 173-337 WAC - Safer Products Restrictions and Reporting
https://ecology.wa.gov/Regulations-Permits/Laws-rules-rulemaking/Rulemaking/WAC-
173-337
Rule proposal documents:

e Proposal Notice — CR-102 form

e Proposed rule language (attached as

WA_Safer_Products_Restrictions_and_Reporting.pdf)

e Preliminary Regulatory Analyses

e SEPA Determination of Nonsignificance (DNS) and Environmental Checklist (draft)
Washington Administrative Code Department of Ecology, Title 173:
https://app.leg.wa.gov/wac/default.aspx?dispo=true&cite=173
WTO Members and their stakeholders are asked to submit comments to the USA TBT
Enquiry Point. Comments received by the USA TBT Enquiry Point from WTO Members and
their stakeholders by 4pm Eastern Time on 5 February 2023 will be shared with the
regulator.

9. Proposed date of adoption: To be determined
Proposed date of entry into force: To be determined

10. Final date for comments: 5 February 2023

11. Texts available from: National enquiry point [ ] or address, telephone and fax

numbers and email and website addresses, if available, of other body:
https://members.wto.org/crnattachments/2023/TBT/USA/23 0249 00 e.pdf



https://ecology.wa.gov/Regulations-Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-337
https://ecology.wa.gov/Regulations-Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-337
https://ecology.wa.gov/Asset-Collections/Doc-Assets/Rulemaking/HWTR/WAC173-337_-21-01/Rulemaking-Proposal-WAC-173-337-12-07-22
https://ecology.wa.gov/Asset-Collections/Doc-Assets/Rulemaking/HWTR/WAC173-337_-21-01/Rulemaking-proposed-language-WAC-173-337-12-07-22
https://apps.ecology.wa.gov/publications/SummaryPages/2204042.html
https://apps.ecology.wa.gov/separ/Main/SEPA/Record.aspx?SEPANumber=202206037
https://app.leg.wa.gov/wac/default.aspx?dispo=true&cite=173
mailto:usatbtep@nist.gov
mailto:usatbtep@nist.gov
http://time-time.net/times/time-zones/usa-canada/current-eastern-time-est.php
https://24timezones.com/time-zone/et
https://members.wto.org/crnattachments/2023/TBT/USA/23_0249_00_e.pdf
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NOTIFICATION

Addendum

The following communication, dated 5 June 2023, is being circulated at the request of the delegation
of the United States of America.

Title: Safer Products Restrictions and Reporting

Reason for Addendum:

[1] Comment period changed - date:

| Notified measure adopted - date:

[X]1 Notified measure published - date: 31 May 2023

[X]1 Notified measure enters into force - date: 1 July 2023; Some manufacturers, distributors,

and retailers must comply with restrictions on some consumer products starting on 1
January 2025. Reporting parties must submit the first notification by 31 January 2025.

X1 Text of final measure available from?:
https://ecology.wa.gov/DOE/files/8f/8f0d08ca-b529-4453-a797-13c6c635d282. pdf

https://members.wto.org/crnattachments/2023/TBT/USA/final_measure/23_10060_00
e.pdf

| Notified measure withdrawn or revoked - date:
Relevant symbol if measure re-notified:

[1 Content or scope of notified measure changed and text available from?:
New deadline for comments (if applicable):

[1] Interpretive guidance issued and text available from?:

| Other:

Description: TITLE: Safer Products Restrictions and Reporting
AGENCY: Department of Ecology, State of Washington
ACTION: Adopted rule

SUMMARY: On 31 May 2023, the Washington State Department of Ecology adopted a new rule,
Chapter 173-337 WAC—Safer Products Restrictions and Reporting. This new chapter establishes a
regulatory program to reduce toxic chemicals in consumer products and increase product ingredient
transparency, as directed by Washington State law.

1 This information can be provided by including a website address, a pdf attachment, or other
information on where the text of the final/modified measure and/or interpretive guidance can be obtained.
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The adopted rule implements the regulatory actions reported to the Washington State Legislature in
June 2022; Requlatory Determinations Report to the Leqgislature: Safer Products for Washington
Cycle 1 Implementation Phase 3. It creates reporting requirements and restrictions that apply to
priority consumer products that contain priority chemicals, which include:

--PFAS in aftermarket stain- and water-resistance treatments, carpets and rugs, and leather and
textile furnishings.

--Ortho-phthalates in vinyl flooring and in personal care product fragrances.
--Organohalogen flame retardants in electric and electronic products.

--Flame retardants (as defined in RCW 70A.350.010) in recreational polyurethane foam.

--Phenolic compounds in laundry detergent, food and drink can linings, and thermal paper.

The rule also addresses existing stock, repair and replacement parts, refurbished products, and
previously owned products.

It becomes effective on 1 July 2023. Some manufacturers, distributors, and retailers must comply
with restrictions on some consumer products starting on 1 January 2025. Reporting parties must
submit the first notification by 31 January 2025.

Rule adoption documents:

¢ Rulemaking Order (CR-103 form)

e Adopted rule language

e Final Regulatory Analyses

e Concise Explanatory Statement

e Rule Implementation Plan

e SEPA Determination of Nonsignificance (DNS) and Environmental Checklist

Further information about the adopted rule:

Safer Products for Washington provides an overview of Washington State's implementation of The
Toxic Pollution law (Chapter 70A.350 RCW).

Safer Products for Washington rulemaking webpage provides information about the rulemaking,
including the supporting documents, which include the Final Regulatory Analyses, the Concise
Explanatory Statement, the Rule Implementation Plan, and the (State Environmental Policy Act)
SEPA Determination of Nonsignificance.

Safer Products for Washington stakeholder webpage provides information about the Safer Products
for Washington program.

Safer Products for Washington email list links to a webpage to subscribe to receive updates for this
rulemaking and all efforts related to the State of Washington Safer Products program.




(a) Applicability.

(i) Priority consumer products. This subsection applies to:

(A) Fragrances sold separately, such as perfumes and colognes.

(B) Fragrances used in beauty products, regardless of whether the
item contains drug ingredients regulated by the FDA.

(C) Fragrances used 1in personal care products, regardless of
whether the item contains drug ingredients regulated by the FDA.

(ii) This subsection does not apply to:

(A) Ortho-phthalates used in beauty products or personal care
products for purposes other than as a solvent or fixative for fragran-
ces.

(B) Active ingredients in products regulated by the FDA as drugs.

(C) Consumer products regulated by the FDA as medical devices.

(b) Compliance schedule. The restriction in (c) of this subsec-
tion takes effect on January 1, 2025.

(c) Restriction.

(i) No person may manufacture, sell, or distribute a priority
consumer product described in (a) of this subsection that contains an
intentionally added ortho-phthalate used as a solvent or fixative for
fragrance ingredients.

This does not apply to a priority consumer product described in
(a) of this subsection manufactured before January 1, 2025.

(ii) Ecology presumes the detection of ortho-phthalates not lis-
ted in the ingredients, indicates the intentional addition of ortho-
phthalates as solvents or fixatives for fragrance ingredients.

(iii) Manufacturers may rebut this presumption by submitting a
statement to ecology that includes the following information.

(A) The name and address of the person submitting the statement.

(B) A statement that an ortho-phthalate was not intentionally
added as a solvent or fixative. Provide credible evidence supporting
that statement and include information, data, or sources relevant to
demonstrate that an ortho-phthalate was not intentionally added.

(2) Vinyl flooring.

(a) Applicability. Priority consumer products. This subsection
applies to vinyl flooring.

(b) Compliance schedule. The restriction in (c) of this subsec-
tion takes effect on January 1, 2025.

(c) Restriction. No person may manufacture, sell, or distribute a
priority consumer product described in (a) of this subsection that
contains more than 1,000 ppm of any ortho-phthalate, individually or
combined.

This does not apply to a:

(1) Priority consumer product described in (a) of this subsection
manufactured before January 1, 2025, even if the priority consumer
product was refurbished after January 1, 2025.

(ii) Repair part or replacement part that was made to refurbish a
priority consumer product described in (a) of this subsection that was
manufactured before January 1, 2025.

NEW SECTION

WAC 173-337-112 Flame retardants. (1) Electric and electronic
products with plastic external enclosures, intended for indoor use.
(a) Applicability.

[ 11 1] OTS-4159.3



(1) Priority consumer products. This subsection applies to elec-
tric and electronic products with plastic external enclosures, inten-
ded for indoor use that are powered by either of the following.

(A) Standard 120-volt outlets and designed for up to 20-amp cir-

cuit.

(B) Battery.

(ii) This subsection does not apply to:

(A) Electric and electronic products with plastic external enclo-
sures, intended for outdoor use.

(

B) Consumer products that receive power only when they are hard-
wired into and permanently part of the fixed electrical wiring of a
building. This includes wiring devices, control devices, electrical
distribution equipment, lighting equipment, sensors, dimmers, control-
lers, and life safety systems and devices.

(C) Consumer products regulated by the FDA as medical devices.

(D) Consumer products designed to use nonelectric heating energy
sources, such as natural gas.

(iii) This subsection does not apply to the following parts of
the priority consumer products described in (a) of this subsection.

(A) TInaccessible electronic component, such as printed circuit
boards and internal fans.

(B) Internal parts that are removable and replaceable, but not
accessible once the finished product is in its fully assembled and
functional form.

(C) Plastic external enclosure parts that weigh less than 0.5
grams.

(D) Screens, but this subsection does apply to the plastic exter-
nal enclosure surrounding the screen.

(E) Wires, cords, cables, switches, light bulbs, and connectors.

(b) Compliance schedule.

(i) Group definitions.

(A) "Group 1" means a person or entity whose worldwide gross
sales equal or exceed $1,000,000,000 in 2022.

(B) "Group 2" means a person or entity whose worldwide gross
sales are less than $1,000,000,000 in 2022.

(ii) Electronic displays and televisions compliance schedule.

(A) The restriction in (c) of this subsection takes effect on
January 1, 2025, for persons or entities in Group 1 or Group 2 who
manufacture, sell, or distribute:

* Electronic displays described in (a) of this subsection.

e Televisions described in (a) of this subsection.

(B) The compliance schedule in (b) (ii) of this subsection does
not apply to the following priority consumer products.

e All-in-one video conference systems.

e Displays that are integrated with appliances and are not avail-
able for purchase as separate products by end-users.

e Displays with a screen area smaller than or equal to 100 square
centimeters or 15.5 square inches.

e Projectors.

e Virtual reality headsets.

(iii) Group 1 compliance schedule.

(A) The restriction in (c¢) of this subsection takes effect on
January 1, 2027, for persons or entities in Group 1 who manufacture,
sell, or distribute a priority consumer product described in (a) of
this subsection. The compliance schedule in (b) (iii) of this subsec-
tion applies to:

e All-in-one video conference systems.

[ 12 ] OTS-4159.3



* Displays that are integrated with appliances and are not avail-
able for purchase as separate products by end-users.

e Displays with a screen area smaller than or equal to 100 square
centimeters or 15.5 square inches.

e Projectors.

e Virtual reality headsets.

(B) The compliance schedule in (b) (iii) of this subsection does
not apply to the following priority consumer products described in (a)
of this subsection.

* Electronic displays described in (a) of this subsection.

¢ Televisions described in (a) of this subsection.

(iv) Group 2 compliance schedule.

(A) The restriction in (c) of this subsection takes effect on
January 1, 2028, for persons or entities in Group 2 who manufacture,
sell, or distribute a priority consumer product described in (a) of
this subsection. The compliance schedule in (b) (iv) of this subsection
applies to:

e All-in-one video conference systems.

e Displays that are integrated with appliances and are not avail-
able for purchase as separate products by end-users.

e Displays with a screen area smaller than or equal to 100 square
centimeters or 15.5 square inches.

e Projectors.

e Virtual reality headsets.

(B) The compliance schedule in (b) (iv) of this subsection does
not apply to the following priority consumer products described in (a)
of this subsection.

e Electronic displays described in (a) of this subsection.

e Televisions described in (a) of this subsection.

(c) Restriction.

(i) No person may manufacture, sell, or distribute a priority
consumer product described in (a) of this subsection that has a plas-
tic external enclosure that contains intentionally added organohalogen
flame retardants.

This does not apply to a:

(A) Priority consumer product described in (a) of this subsection
manufactured before the applicable compliance schedules in (b) of this
subsection, even if the priority consumer product was refurbished af-
ter the applicable compliance schedules in (b) of this subsection.

(B) Repair part or replacement part that was made to refurbish a
priority consumer product described in (a) of this subsection that was
manufactured before the applicable compliance schedules in (b) of this
subsection.

(ii) Ecology presumes the detection of:

(A) Total bromine concentrations above 1,000 ppm in the homogene-
ous material indicate intentionally added organohalogen flame retard-
ants.

(B) Total chlorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(C) Total fluorine concentrations above 1,000 ppm with less than
5,000 ppm total phosphorus in the homogeneous material indicate inten-
tionally added organohalogen flame retardants.

(1iii) Manufacturers may rebut this presumption by submitting a
statement to ecology that includes the following information.

(A) The name and address of the person submitting the statement.

[ 13 1] OTS-4159.3



(B) A statement that an organohalogen flame retardant was not in-
tentionally added. Provide credible evidence supporting that statement
and include information, data, or sources relevant to demonstrate that
an organohalogen flame retardant was not intentionally added.

(2) Electric and electronic products with plastic external enclo-
sures, intended for outdoor use.

(a) Applicability.

(i) Priority consumer products. This subsection applies to elec-
tric and electronic products with plastic external enclosures, inten-
ded for outdoor use that are powered by either of the following.

(A) Standard 120-volt outlets and designed for up to 20-amp cir-

cuit.

(B) Battery.

(ii) This subsection does not apply to:

(A) Electric and electronic products with plastic external enclo-
sures, intended for indoor use.

(

B) Consumer products that receive power only when they are hard-
wired into and permanently part of the fixed electrical wiring of a
building. This includes wiring devices, control devices, electrical
distribution equipment, lighting equipment, sensors, dimmers, control-
lers, and life safety systems and devices.

(C) Consumer products reqgulated by the FDA as medical devices.

(D) Consumer products designed to use nonelectric heating energy
sources, such as natural gas.

(iii) This subsection does not apply to the following parts of
the priority consumer products described in (a) of this subsection.

(A) Inaccessible electronic component, such as printed circuit
boards and internal fans.

(B) Internal parts that are removable and replaceable, but not
accessible once the finished product is in its fully assembled and
functional form.

(C) Plastic external enclosure parts that weigh less than 0.5
grams.

(D) Screens, but this subsection does apply to the plastic exter-
nal enclosure surrounding the screen.

(E) Wires, cords, cables, switches, light bulbs, and connectors.

(b) Compliance schedule.

(1) The reporting requirement in (c) of this subsection takes ef-
fect on January 1, 2024.

(ii) The reporting party must submit a notification to ecology in
accordance with WAC 173-337-060:

(A) By January 31, 2025.

(B) Annually thereafter by January 31st.

(c) Reporting. The manufacturer must provide notice that the pri-
ority consumer product described in (a) of this subsection, contains
an intentionally added organohalogen flame retardant. The manufacturer
must provide notice to ecology in accordance with WAC 173-337-060.

(1) Ecology presumes the detection of:

(A) Total bromine concentrations above 1,000 ppm in the homogene-
ous material indicate intentionally added organohalogen flame retard-
ants.

(B) Total chlorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(C) Total fluorine concentrations above 1,000 ppm with less than
5,000 ppm total phosphorus in the homogeneous material indicate inten-
tionally added organohalogen flame retardants.

[ 14 ] OTS-4159.3



(ii) Manufacturers may rebut this presumption Dby submitting a
statement to ecology that includes the following information.

(A) The name and address of the person submitting the statement.

(B) A statement that an organohalogen flame retardant was not in-
tentionally added. Provide credible evidence supporting that statement
and include information, data, or sources relevant to demonstrate that
an organohalogen flame retardant was not intentionally added.

(3) Recreational covered wall padding made from polyurethane
foam.

(a) Applicability.

(i) Priority consumer products. This subsection applies to rec-
reational covered wall padding made from polyurethane foam.

(1ii) This subsection does not apply to the priority consumer
products listed in subsection (4) (a) (1) of this section.

(b) Compliance schedule.

(1) The reporting requirement in (c) of this subsection takes ef-
fect on January 1, 2024.

(ii) The reporting party must submit a notification to ecology in
accordance with WAC 173-337-060:

(A) By January 31, 2025.

(B) Annually thereafter by January 3lst.

(c) Reporting. The manufacturer must provide notice that the pri-
ority consumer product described in (a) of this subsection, contains
an intentionally added priority chemical listed in (c) (i) of this sub-
section. The manufacturer must provide notice to ecology in accordance
with WAC 173-337-060.

(i) Priority chemicals.

(A) Organohalogen flame retardant.

(B) The following organophosphate flame retardants.

e Ethylhexyl diphenyl phosphate (EHDPP, CAS RN: 1241-94-7).

e Isopropylated triphenyl phosphate (IPTPP, CAS RN: 68937-41-7).

e Tributyl phosphate (TNBP, CAS RN: 126-73-8).

e Triorthocresyl phosphate (TCP, CAS RN: 1330-78-5).

e Triphenyl phosphate (TPP, CAS RN: 115-86-6).

(ii) Ecology presumes the detection of:

(A) Total bromine concentrations above 1,000 ppm in the homogene-
ous material indicate intentionally added organohalogen flame retard-
ants.

(B) Total chlorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(C) Total fluorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(D) Organophosphate flame retardants listed in (c) (i) of this
subsection (individual or combined) at concentrations above 1,000 ppm
in the homogeneous material indicate intentionally added organophos-
phate flame retardants.

(iii) Manufacturers may rebut this presumption by submitting a
statement to ecology that includes the following information.

(A) The name and address of the person submitting the statement.

(B) A statement that an organohalogen flame retardant or an orga-
nophosphate flame retardant listed in (c) (i) of this subsection, was
not intentionally added. Provide credible evidence supporting that
statement and include information, data, or sources relevant to demon-
strate that an organohalogen flame retardant or an organophosphate
flame retardant was not intentionally added.

[ 15 1] 0TS-4159.3



(4) Other recreational products made from polyurethane foam.

(a) Applicability.

(i) Priority consumer products. This subsection applies to:

(A) Recreational covered flooring made from polyurethane foam.

(B) Recreational covered mats made from polyurethane foam.

(C) Outdoor recreational products made from polyurethane foam.

(D) Uncovered recreational products made from polyurethane foam.

(ii) This subsection does not apply to:

(A) Recreational covered wall padding made from polyurethane
foam.

(B) Outdoor playground equipment.

(b) Compliance schedule. The restriction in (c) of this subsec-
tion takes effect on January 1, 2025.

(c) Restriction. No person may manufacture, sell, or distribute a
priority consumer product described in (a) of this subsection that
contains an intentionally added priority chemical listed in (c) (i) of
this subsection, individually or combined.

This does not apply to a priority consumer product described in
(a) of this subsection manufactured before January 1, 2025.

(i) Priority chemicals.

(A) Organohalogen flame retardant.

(B) The following organophosphate flame retardants.

e Ethylhexyl diphenyl phosphate (EHDPP, CAS RN: 1241-94-7).

* Isopropylated triphenyl phosphate (IPTPP, CAS RN: 68937-41-7).

e Tributyl phosphate (TNBP, CAS RN: 126-73-8).

e Triorthocresyl phosphate (TCP, CAS RN: 1330-78-5).

* Triphenyl phosphate (TPP, CAS RN: 115-86-6).

(ii) Ecology presumes the detection of:

(A) Total bromine concentrations above 1,000 ppm in the homogene-
ous material indicate intentionally added organohalogen flame retard-
ants.

(B) Total chlorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(C) Total fluorine concentrations above 1,000 ppm in the homoge-
neous material indicate intentionally added organohalogen flame re-
tardants.

(D) Organophosphate flame retardants listed in (c) (i) of this
subsection (individual or combined) at concentrations above 1,000 ppm
in the homogeneous material indicate intentionally added organophos-
phate flame retardants.

(iii) Manufacturers may rebut this presumption by submitting a
statement to ecology that includes the following information.

(A) The name and address of the person submitting the statement.

(B) A statement that an organohalogen flame retardant or an orga-
nophosphate flame retardant listed in (c) (i) of this subsection, was
not intentionally added. Provide credible evidence supporting that
statement and include information, data, or sources relevant to demon-
strate that an organohalogen flame retardant or an organophosphate
flame retardant was not intentionally added.

NEW SECTION

WAC 173-337-113 Alkylphenol ethoxylates. Laundry detergent.
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