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zx = @ Japan First Written Submission, paras. 194-197.
xe @ US First Written Submission, para. 110.
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=7 : In the case of the calculation of an overall weighted average dumping margin in original
investigations, periodic reviews and new shipper reviews, the relevant line of computer code
that executes (model or simple) zeroing is "WHERE EMARGIN GT 0". In the case of the
calculation of importer-specific assessment rates in periodic reviews, the line of programming
code that executes simple zeroing is "WHERE UMARGIN GT 0". Japan First Written
Submission, paras. 39 and 43.

#x= @ We note that while the First Written Submission of Japan focuses on zeroing procedures as the
measure challenged as such, in its Second Submission Japan identifies the measures that it
challenges as such as the zeroing procedures and the standard zeroing line. At the second
meeting of the Panel with the parties, Japan used the notion of "zeroing measures"”,
encompassing both the zeroing procedures and the standard zeroing line.

z2xr—= @ In support of its position that the zeroing procedures are rules, norms or standards of general
and prospective application, Japan has also submitted a statement of Ms. Valerie Owenby, an
expert in USDOCs computer programming procedures and a former employee of USDOC.
Exhibit JPN-1(Owenby Statement).
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x4 @ We note, however, that the US does not use the term "zeroing" and instead uses the concept of
"not providing offsets for export transactions that exceed normal value".
zx-+ : Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 84.

zx-L - Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 86.
-+ = : Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 87.
3zt = : Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 88.
ix-L g : Ibid, para. 193.
@+ 7 Ibid, para. 196.
zx-+ > ¢ |bid, para. 204.
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zx-+ = ¢ |bid, para. 205.
X+ ~ t Supra, footnote 7 .
zxr-+ 4 US Response to Panel Question 37.
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e fifoFl R APV G E R 2 9 [y B b UL P
T PRSI + RSB PRERLY i T
TR DAV [ E A R PR EAY 2.4.2 Y RIS
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X = Lt Japan mentions a determination regarding imports of softwood lumber from Canada as an
example of the application of simple zeroing in original investigations. Notice of
Determination Under Section 129 of the Uruguay Round Agreements Act: Antidumping
Measures on Certain Softwood Lumber Products From Canada. 70 Fed. Reg. 22636 (2
May 2005), Exhibit JPN-27.
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zx - -+ — : We recall that we have concluded that what Japan terms "model zeroing™ and "simple
zeroing" are different manifestations of a single rule or norm.  Supra, footnote.

-+ = ¢ Panel Report, EC — Bed Linen, paras. 6.110-6.119; Appellate Body Report, EC — Bed
Linen, paras. 46-66; Panel Report, EC — Tube or Pipe Fittings, paras. 7.213-7.219; Panel
Report, US — Softwood Lumber V, paras. 7.196-7.226; Appellate Body Report, US —
Softwood Lumber V, paras. 76-117.
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ul!

zx - -+ = @ US First Written Submission, paras. 89-94.

- L @ We note that in US — Zeroing (EC), the Appellate Body rejected an argument of the US
that the panel in that case had acted inconsistently with Article 11 of the DSU by not
applying the mandatory/discretionary distinction in finding that the zeroing methodology

was inconsistent with Article 2.4.2.
- 1 : Appellate Body Report, Canada — Wheat Exports and Grain Imports, para. 133.
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ix - -+ @ Appellate Body Report, Australia — Salmon, para. 223.

X - -+ = : Appellate Body Report, US — Zeroing (EC), para. 250.

zxr - L &~ We note that in a written communication circulated in document WT/DS294/18 the US
has essentially incorporated the text of this paragraph in the version in which it appeared
in the Panel's Interim Report.

:x - L4 : Appellate Body Report, US — Softwood Lumber V, para. 80. The Appellate Body
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observed that, as noted by the panel, multiple averaging is not necessarily based on
product types or models and can be based on other factors, such as level of trade.

:x= -+ Appellate Body Report, US — Softwood Lumber V, para. 84 (emphasis added).

zx = -+ — : Appellate Body Report, US - Softwood Lumber V, paras. 90-91, 97, 99, 101 to 103, and

115.

-+ = ¢ Appellate Body Report, US — Softwood Lumber V, paras. 93 and 96.

-+ = : Appellate Body Report, US — Softwood Lumber V, para. 97.

<+ ¢ Appellate Body Report, US — Softwood Lumber V, paras. 63, 77 and 104-105.

-+ 1 : Appellate Body Report, US — Softwood Lumber V, para. 105 (emphasis added).
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: Appellate Body Report, US — Zeroing (EC), para. 135.
: Appellate Body Report, US — Zeroing (EC), paras. 124-126.
: Appellate Body Report, US — Zeroing (EC), para. 127.
: Appellate Body Report, US — Zeroing (EC), para. 127 (emphasis added).
Appellate Body Report, US — Zeroing (EC), para. 128.
- ¢ In support of the view that "the term 'margin of dumping' in the Anti-Dumping
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Agreement in general refers to the margins of dumping for exporters or foreign
producers" the Appellate Body also referred to the Appellate Body Reports in Mexico —
Anti- Dumping Measures on Rice, US — Hot-Rolled Steel and US — Corrosion-Resistant
Steel Sunset Review. The Appellate Body also found support for this view in "the
notion of dumping, which is designed to counteract the foreign producer's or exporter's
pricing behaviour”. Appellate Body Report, US — Zeroing (EC), para. 129.

e -+ - @ Appellate Body Report, US — Zeroing (EC), para. 130.
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e -+ = @ Appellate Body Report, US — Zeroing (EC), para. 132.
e L @ Appellate Body Report, US — Zeroing (EC), para. 133.
e -+ 7 @ Appellate Body Report, US — Zeroing (EC), para. 126.
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e L = Japan has also referred to provisions such as Article 6.10 and 9.2 of the AD Agreement as
support for its position.
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e -+ = : Panel Report, US — Softwood Lumber V (Article 21.5) (appeal pending), footnote 32.

#xp L N 1 Japan argues that the fact that prices can be established in the marketplace on a
transaction-specific basis does not mean that the words "product”, "dumping" and
"margin of dumping” in the GATT 1994 and in the AD Agreement have a
transaction-specific meaning. Japan asserts that "investigating authorities routinely
aggregate prices for transactions into prices for a product” and concludes from this that
the fact that prices can be transaction-specific does not necessarily mean that margins of
dumping are determined for individual transactions. Second Written Submission of
Japan, para. 45. The question before the Panel, however, is whether the term "price
difference” indicates that dumping and margins of dumping may be found to exist with
respect to particular transactions. While it may be true that it is possible to "aggregate"
prices for some particular purposes, the words "price" and "price difference” clearly do
not require an examination of export transactions at an aggregate level.

zxrp -+ 4 : The Second Report of the Group of Experts on Anti-Dumping and Countervailing Duties,
adopted on 27 May 1960, notes that "the ideal method of fulfilling [the principles that the
imposition of an anti-dumping is only justified if a product is found to be dumped and to
cause or threaten material injury] was to make a determination in respect of both
dumping and material injury in respect of each single importation of the product
concerned”. BISD 9S/194, para. 7. See also Panel Report, US — Softwood Lumber V
(Article 21.5) (appeal pending), para. 5.63.
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zx7 -+ ¢ Japan points out that in US — Softwood Lumber V the Appellate Body used the phrase
"product under investigation" in Article 6.10 to confirm its view that dumping and
margins of dumping can only be found for the product as a whole. Japan also argues
that in US — Zeroing (EC), the Appellate Body has held that Article 6.10 confirms that
Article 2.1 of the AD Agreement requires that margins of dumping be determined for
foreign producers and exporters, for the product as a whole.
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zx7 -+ — @ In addition, as discussed in connection with Japan's claims regarding periodic reviews,
we also consider that such a general prohibition is not supported by the provisions on
duty assessment in Article 9 of the AD Agreement.
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: Panel Report, EC — Tube or Pipe Fittings, para. 7.219; Panel Report, US — Softwood
Lumber V, para. 7.226; Panel Report, US — Zeroing (EC), paras. 7.33 and 7.108. We
note that in US — Zeroing (EC), the Appellate Body found that the panel in that dispute
had not committed an error of law in exercising judicial economy with regard to a claim
of the EC that the application of zeroing in an original investigation is inconsistent with
Article 2.4 of the AD Agreement after the panel had found that zeroing was inconsistent
with Article 2.4.2.  Appellate Body Report, US — Zeroing (EC), para. 250.

-0
|
I

:x7 -+ = : Panel Report, US - Zeroing (EC), paras. 7.252-7.258.
:x7 -+ » @ Appellate Body Report, EC — Bed Linen, para. 59.
7 + 7 : Appellate Body Report, EC — Bed Linen, para. 55: "... we are also of the view that a

comparison between export price and normal value that does not take fully into account
the prices of all comparable export transactions — such as the practice of zeroing at issue
in this dispute — is not a 'fair comparison' between export price and normal value, as
required by Article 2.4 and Article 2.4.2" (emphasis in original).
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:x7 -+ Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, paras. 134-135.
X7 -+ = : Appellate Body Report, US — Softwood Lumber V, para. 105.
37 -+ ~ @ Panel Report, US - Zeroing (EC), para. 7.261.
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zx7 -4 : E.g., Panel Report, EC —Bed Linen; Panel Report, EC — Tube or Pipe Fittings; Panel
Report, US — Countervailing Duty Investigation on DRAMs; Panel Report, EC -
Countervailing Measures on DRAM Chips.
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x> -+ While Japan contests that Article 2.4.2 of the AD Agreement only applies to
investigations within the meaning of Article 5, Japan has expressly stated that it
considers that it is not necessary for the Panel to decide whether or not Article 2.4.2
applies to proceedings other than investigations under Article 5.
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x> -+~ @ Article 9.3.2 also does not require that "the actual margin of dumping" be determined in
respect of a particular period of time. Japan asserts that in an assessment proceeding the
margin of dumping must be determined in relation to a "review period”. Response of
Japan to Panel Question 55(c). However, the concept of a "review period" does not
appear in Article 9.3.2. As a consequence, there is no textual basis to read into
Article 9.3.2 a requirement to conduct an examination at an aggregate level by linking the
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phrase "actual margin" to "review period".

= L = @ Article 9.4(ii) provides that an anti-dumping duty applied to imports of exporters or
producers not examined individually shall not exceed, "where the liability for payment of
anti-dumping duties is calculated on the basis of a prospective normal value, the
difference between the weighted average normal value of the selected exporters or
producers and the export prices of exporters or producers not individually examined."

x> -+ = : See also Panel Report, US — Softwood Lumber V (Article 21.5) (appeal pending) para.
5.53 ("Under a prospective normal value duty system, anti-dumping duties are assessed
as individual import transactions occur, by comparing a transaction-specific export price
against a prospective normal value.")

= L @ Seealso Panel Report, US — Softwood Lumber V (Article 21.5), (appeal pending) paras.
5.53-5.57.

x> -+ 7 : Japan Opening Statement at the Second Substantive Meeting of the Panel with the Parties,
para. 27.

= -L = 1 Japan argues that its position is supported by the distinction drawn by the Appellate Body
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in paragraphs 123-124 of its report in EC — Bed Linen (Article 21.5 — India) between the
determination of the margin of dumping, on the one hand, and the imposition and
collection of anti-dumping duties, on the other. However, read in light of footnote 155,
it is clear that paragraphs 123-124 of this report discuss the distinction between the
determination of the existence of margins of dumping under Article 2.4.2, on the one
hand, and the imposition and collection of anti-dumping duties under Article 9, on the
other. These paragraphs contain no discussion of the relationship between "amount of
anti-dumping duty" and "margin of dumping" in the specific context of Article 9. Thus,
we fail to see how this report supports Japan's position that the basis upon which liability
for payment of an anti-dumping duty is incurred is without relevance to the interpretation
of the concept of margin of dumping in Article 9.3.
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zx= -L = 1 US Second Written Submission, para. 63.

zxr= -+ N 1 Japan Response to Panel Question 43, para. 34.

= -4 @ We note that in paragraph 131 and accompanying footnote 234 of its Report in US —
Zeroing (EC) the Appellate Body explains that the text of Article 9.3 of the AD
Agreement does not suggest that final anti-dumping liability cannot be assessed on a
transaction- or importer-specific basis and that the possibility that aggregation of results
of multiple comparisons might result in a negative value does not mean that authorities
would be required to compensate an importer for the amount of that negative value or that
liability for payment of anti-dumping duties may not be based on a prospective normal
value. It is not entirely clear precisely how we should understand these statements,
given that the Appellate Body has also explained that Article 9.3 requires that the total
amount of anti-dumping duties collected on all entries of the subject product be compared
with an exporter's or foreign producer's margin of dumping for the product as a whole.
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= L ¢ We recall that Japan has expressly stated that it considers that it is not necessary for the
Panel to decide whether or not Article 2.4.2 applies to proceedings other than
investigations under Article 5. Nevertheless, we consider it appropriate to address this
issue as additional support for our view that simple zeroing is not prohibited in the
context of periodic reviews and new shipper reviews. We also note that in our analysis
of whether Article 2.4.2 contains a general prohibition of zeroing, we have already
indicated that we agree with the view that Article 2.4.2 is limited in its application to
investigations within the meaning of Article 5. (supra, paragraph 6.119). We consider

that we must state the reasons for that position.
- -+ - Asstated by the panel in US — Zeroing (EC):
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"If Article 2 itself provides that Article 2.4.2 does not apply in the case of reviews under Article 9.3,
that is not overridden by the fact that 'Article 2' is specifically referred to in Article 9.3.
Absent anything explicitly to the contrary, that reference to 'Article 2' in Article 9.3 must
be read as including any limitation that is expressed in Article 2 itself.” Panel Report,
US - Zeroing(EC), para. 7.146 (emphasis in original).

- -+ = : In US - Softwood Lumber V, the Appellate Body stated that "Article 2.4.2 of the AD
Agreement permits the use of three methodologies, applicable during the investigation
phase, for establishing the existence of margins of dumping”. Appellate Body Report,
US - Softwood Lumber V, para. 76 (emphasis added).

:x - -+ = : Cf. Panel Report, US — Zeroing (EC), paras. 7.153-7.155.

- Lz @ Panel Report, US — Zeroing (EC), paras. 7.156-7.157.

- - 7 : Ibid, paras. 7.158-7.167.

#x -~ L= |bid, paras. 7.168-7.169.
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2x—~ -+ = : Panel Report, US — Zeroing (EC), paras. 7.771-7.188. We also note, in this respect, the
recent Appellate Body Report in US — Anti-Dumping Measures on Oil Country Tubular
Goods, which confirmed that, because of the expression "anti-dumping investigations",
Article 3.3 of the AD Agreement does not apply to sunset reviews under Article 11.
Appellate Body Report, US — Anti-Dumping Measures on Oil Country Tubular Goods,
para. 170.

zx = -+~ 1 With regard to the distinction between the purpose of investigations and proceedings
under Article 9.3 of the AD Agreement, we recall our analysis above that the argument
that in duty assessment proceedings under Article 9.3 export transactions must be
considered on an aggregate basis is inconsistent with the text and purpose of that

provision.
zx = L 4 : Panel Report, US — Zeroing (EC), paras. 7.189-7.220.
A~ - ¢ This also applies to arguments submitted by China, the European Communities, Norway

and Thailand in support of their view that maintaining simple zeroing procedures in the
context of reviews under Article 9 is inconsistent with Article 2.4 of the AD Agreement.
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zx~-L - 1 By "changed circumstances" review, Japan means a "review based on changed
circumstances" provided for in Section 751(b) of the Tariff Act.

AL - 1 By "sunset” review, Japan means a five-year review provided for in Section 751(c) of the
Tariff Act.
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zx A~ - = @ Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 127

(footnote omitted)
A~ L g 1 Japan First Written Submission, para. 154.
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FIFHIEY 98-101 = 1 RIATRE IS B Y ﬁ,ﬁﬁ%{'ﬁ«%ﬁlfﬁg AP
(RIS g R Ry o ISR 0 B TR 3 PR 4 2
WWQ@?“?PﬁﬁU’mWWmﬁ%%yﬂﬁﬁﬁbﬂmﬁﬁﬁ’ﬂ%

M ISR RIS P AR SR R R I R R
TR LRV F o ,a[ﬁi«'ﬂﬁﬁfﬁf%pvﬁ'%ﬁ%y b9t SCB R
AT EUR L T AL PRE e AR TR S R IR P
QW%Q@IM’T‘%@?‘}ﬁiff'JrJ“Ffr’EV PRt (A ) e R R
IR R SR | X BRI R R P PRI A
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AL 7 0 Exhibit JPN-1, para. 24; Japan First Written Submission, footnote 200.
A~ -L 1 Japan Response to Panel Question 60, para. 104 (footnotes omitted).
zx o~ -+ = 1 Section 752(c)(1) of the Tariff Act provides:
"(c) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE

OF DUMPING.

(1) IN GENERAL. - In a review conducted under Section 751(c), the administering
authority shall determine whether revocation of an anti-dumping duty order or
termination of a suspended investigation under Section 734 would be likely to lead
to continuation or recurrence of sales of the subject merchandise at less than fair
value. The administering authority shall consider -

(A) the weighted average dumping margins determined in the investigation and
subsequent reviews, and

(B) the volume of imports of the subject merchandise for the period before and
the period after the issuance of the anti-dumping duty order or acceptance of
the suspension agreement.

(2) CONSIDERATION OF OTHER FACTORS. - If good cause is shown, the
administering authority shall also consider such other price, cost, market, or
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AR ST 752(C)(3) g I @«‘F?mﬁ WL SO BT BL5 £ 7 F = 2
TR pO A TS ?&?ﬁ’r[p[ﬁ&gﬁﬁ G 2 R S B
I s S f‘ﬂ"ﬁﬁf“ﬁ@ﬁ%ﬁr P PTR Y AL e
B (il T %.hr[v fﬁﬂ’%&ﬁjﬁ@fﬂgﬂgfﬁ&ﬂ g E > S
IV I BTN 4V (A 7B A e RS A0 TS
PRI T 1 gy B 2 e 1 A L R o SCBRRSTHTI &1 HH S N
FLER A S A S BERT B fH i Y R
RIERBREE (EET A3 SN S ISR IRCIF g N NS e
FI%"”ELW‘(:”—I DA N A e o e U U e B R LR
e 71’}%[1{{%\ . f“FLyJT:%ZE‘?J‘??%iﬁ ™1 F’fxiﬂ bt ﬁi'ﬁq';ﬁm )
A I EE T A [P Rk SR B e T A SO R R 1 AV RA

economic factors as it deems relevant.

(3) MAGNITUDE OF THE MARGIN OF DUMPING. - The administering authority
shall provide to the Commission the magnitude of the margin of dumping that is
likely to prevail if the order is revoked or the suspended investigation is terminated.
The administering authority shall normally choose a margin that was determined
under Section 735 or under subsection (a) or (b)(1) of Section 751."

zx A~ L~ 1 Qur view that the issue of the reporting by USDOC of a margin of dumping to the USITC
is distinct from the issue of whether USDOC relies on previously calculated margins of
dumping to support a determination in a sunset review is consistent with the analysis of
the panel in US — Anti-Dumping Measures on Qil Country Tubular Good. That panel
observed that "we can find no provision of the AD Agreement, and Mexico has cited none,
that requires such 'reporting' of a margin likely to prevail — this appears to be an element
of US law that is not derived from an element of the AD Agreement”. Panel Report,
US — Anti-Dumping Measures on Oil Country Tubular Goods, para. 7.83. Thus, while
we note that in the two cases referred to by Japan (the sunset reviews of anti-friction
bearings from Japan and of corrosion-resistant carbon steel flat products from Japan)
USDOC applied what it described as its normal policy of reporting to the USITC a
margin of dumping from the original investigation, this does not constitute evidence of
the existence of a normal policy with respect to the issue of whether USDOCs relies on
margins of dumping calculated in prior proceedings to support its determinations in
sunset reviews.
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A~ L4 1 65 Fed. Reg. 47380 (2 August 2000).  Exhibit JPN-23.
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x4 L ¢ Certain Carbon Steel Products from Australia, Belgium, Brazil, Canada, Finland, France,
Germany, Japan, Korea, Mexico, Netherlands, Poland, Romania, Spain, Sweden, Taiwan
and United Kingdom, Investigations Nos. AA-1921-197, 701-TA-231, 319-320, 322,
325-328, 340, 342, and 348-350, and 731-TA-573-576, 578, 582-587, 604, 607-608, 612,
and 614-618 (Review); Determinations and Views of the Commission, USITC
Publication No. 3364 (November 2000), p.53, footnote 369. Exhibit JPN-23.B. Certain
Bearings from China, France, Germany, Hungary, Italy, Japan, Romania, Singapore,
Sweden, and the United Kingdom, Investigations Nos. AA-1921-143, 731-TA-341,
343-345, 391-397, and 399 (Review); Excerpts from Volume I: Determinations and
Views of the Commission, USITC Publication No. 3309, (June 2000), p.20, footnote 128.
Exhibit JPN-22.C.

x4 + - : Certain Bearings from China, France, Germany, Hungary, Italy, Japan, Romania,
Singapore, Sweden, and the United Kingdom, Investigations Nos. AA-1921-143,
731-TA-341, 343-345, 391-397, and 399 (Review); Excerpts from Volume I:
Determinations and Views of the Commission, USITC Publication No. 3309, (June 2000),
p. 94. Exhibit JPN-22.C.
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zx4 -+ - : Issues and Decisions Memo for the Full Sunset Review of Corrosion-Resistant Carbon

Steel Flat Products from Japan; Final Results, 2 August 2000, p.6
x4 -+ = : Final Results of Expedited Sunset Reviews: Anti-friction Bearings from Japan, 64 Fed.

Reg. (4 November 1999), p. 60275 at 60278.
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