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PERES , TRBENBRERNEERRE, & 1970 FRAK 1980 FH/ ,
TNBERAREBNSENBRES , BRT T ABTNER. #EA 1990 F4 ,
HRRBRTHEREBESHFARPERNERED ARG EREBIER
R, ABRPERRFEAEACERE, WK  ARPEREE=MHR Y
ARERHMBLHABNEEMER K MERABARESE , ERET
BRI AT ENRERAN L EY , Al T EARABBICBE, (- )
EENSERCERERNIt AEAEERR R , MEEREZME
RUENEBFEFPER , CEBELERE , RRARNERMBNE BEF
# MERTREABRKE BB WTO REEEZBHRILEXR , HEAT
BHEIENEER  FERABRESESFITEBRKREGEREEERFHILE
Ho
2002 F 1 AEEMAZBESHEN WIO 2& , EEREEBRA
WTO €EH, T8 , eSMEREREITERREHE, #1992 FURK,
RMEEMEONARBRMNEUNRERE , EXME B EBENRER
L, MERHBUEETRENEMETTEERENE. T8 , RIEE
ZEGCXOEEBERRE  BrIUACEHENE  BRBEREZEEANE
BRRETREZHEN, MEEREESREUTREARBEIRE, BkA
TEMEEERNMBIERE , ARATREMBEREEMEEZNERES
EHs, EEREVEUSRBEMEAREE CREVE "RBEMHIEMH
., BEANRAEENGEE AN EEREHELEMERBNRERRER
EREEEH.
—RE, BURERECENERREGHRRREGABEZE , &
EERFERRRE TEBHREENRERBERERYE  FETFERAS

- ! Kenenth J. Valdevelde. 1998. “Investment Liberalization and Economic Development: The
Role of Bilateral Investment Treaties,” Columbia Journal of Transnational law 36(3): 502. %-
2 Kim chai-hyung » B8 F R L BERRE Y F 2 0327 b REy 2]
(GIAS) » Vol. 8 No.3 > 1999 » 29p
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BHERE  BSRERERE  FINFLEXRTIE. HLLEAEBRMENKRE
HEHRT HPREXUENREREFE R L IBIREW E 1 ( Bilateral Investment
Treaty ; BIT ) B8 " %32 % &5 4 ( Multilateral Agreement on Investment ;
MAIL )y FiBR 1998 F 12 A3 A "RESHEZBZEEMEB. (Organization for
Economic Cooperation and Development ; OECD)HY " ZiBEWE L FIE KX
Bl (D ), ERHBARENZERERDERRINEART , FE
REZU TEEREME ., FABREFBRBEECERREFETRIZES 2
Tk

HEBRNEERENMTE ERFEELSIEFWOBERT H-—ER "#
W R 1 ( Expropriation Clause o BRBNKRR , EREKREE L LM
BIXREMBEPERE , SHHEWK (RNEFL ) cRBEEHEEL , IHARA
MEBBLCHHERE ARZBEEREHBECEITHRARCHBRERE
FEFTER 6 UEREEREHBENARFERERELNEE  LHES
EREBENBURERELE ZBERBWRE(HIM, " BEBU( indirect
expropriation )i, "H E R B W K R ¥ & i ( measures tantamount to
expropriation )1 ), (b)BINHEEEZEE , BURFBEZTELZ. BEWHEL ,
HE-ERENBEERRK —NEE, ENERNTR K REEMREERE
ER —RBSRBABNEERERAR, ERX T8y , IEBEKILE
B, EERIEMBEITNEEREBERR , HXABRELB S MXBE
Y B IR K

o SEE TR (MAD 24 e R ¥ 2T 86 0 % - o gE L R s
(NGO) i *MATLH 4R T A ot cni & 85 7 v sl 4B 5 ¢ BT 51840 F ' Kk
Bird g Sz F T 0 B2 o MR ARG &Y B RRAE (KT
FFEE - BAS) RFARTLRORL ¢ 450 BERRLP G300 322 o~
GRS B2 MALRRIRK TR K eng MR T AT p o I RA] s 4
RS RO RRYrRAR g A AR FRIHE T FHER - ¢ RS kg
THESFE T () RELEAE 9 T Fo 4R A R4 2007110 241 T

147



FrRrERmE ¥ 149

RS 2REMESW

— EEREBEZHR

FiEE T&8 R E W E 4 ( Bilateral Investment Treaty ; BIT ) 1§ , B TR
EHEFHABRARE , EXARHBENRERG AR (#EXE ) cBAEITZR
EME. ZBERATHETHAEREEH IBE 2 EARASHERRESEE
2R, YAREEEHERTEARBZBEHARERBN, (= ) AZRE
MEEBAE "REREBEWHE (KK )1 ( Investment Protection
Agreement/Treaty ), R E{R B IR E 1 7E ( #%R%Y )1 ( Agreement/Treaty for/on
the Encouragement[Promotion] and Reciprocal Protection of Investments ), "%
BERFERE M) ( Investment Guarantee Agreement/Treaty ), " 3% & 5 By i#
7 1 (Investment Incentive Agreement)ZF ZHFEE, (&Y ) Hit , MEIEZ
BRREFRABERFRN2ER  EARSEREFBURRBZRE |
BE TEEREWE .

EEREME—MAREGHEE "EFRBER, Nt FE "FHEPBER,
ZEEE]. BRITEBHER K MEHZABEZUSEERTHE., RER
HE "EFRBER NYSRULBZRERREERZFREN , 7B E
B "HEEPER, NIFARASIEBAREREN,

CEREMERDRECHBERVBARFERETRNBA , LFA
M, BEEEREHBEP-ERNNIXT  BERLFHER , mMAMEIE

Ez o ERERAROANEE § o RS > £ E A 2006.12 5 504-505 F

el R B FMEEANE 0 B 34 2 Bk 20060 806-807 T 5 ¥ B EHH TR AL
SR FRRBEYRE VAN ORERTE LT MRER 0 o B BERT
FARAT T 2 FR0 5 2001 0 6 F
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B EMHMEBN "TBEE) X RN, HBENREMAFZSHHN , K
BRERNAEETELETSREERNYEE, RRAERZFHERE , $BRE
BERMEEZSNRE , AMERREBERS R EB 2 AEE , REEDH
EHFENKREE A AUAREHHBNERFEREIHE. (&£ )

EBEREMEZERX

—RE , REABREINEREECEEREHERERRTA/M
BEEE - RXEMBEBEE. BEBARMAEZ " REFBEMBHRNO.,
HORFEMBEBZREBRTAE: 'E#2REHE . BE "REFERD
BRG ) BBAERRENECH S RRARNBAREREBENTER
B, TREBEENBHRN. HEEREBEXERA, HEBREHESRT
STRAXEE "REREHBE NERE "REAREBEREHE.. ZXWEE
SREBERARUNEZRENME , IAESBERREBELURZR
EREMEAERESEIARMERNR. I, REIMELEKREHEN
EFHMBEREEREFH, flm, =B, ZRFLEREWME,

1. ¥F 38 g i B R 49
Bt ZEE5E "TREFEEMIBHRN L (FEH+ ) ( Treaty of Friendship ,
Commerce and Navigation ; A F#A "FCNy ) & B , L 1778 FXE M EE
BzEOBER —MRUSBZIRERAKREELATEE, RED S HBER FCN,
BoXERRELUR Z FCN R 18 HZR¥H , KEB0 BUMNEE 2 BAr
WEZEY , TEAREREB A EEBR. #HAEX FCN 22HEH

3 ¢ Kim Kwan-ho » #5340 B R'Z 345 > 7 e R $ 0 1996120 11 F
T ig{;;y%nws?r&]“ﬁ F T A DR TR S S SR g > B T AL &
RpE AP R R P i R A AE i 2 TE8EY - b 2P > EHL
Fit o B DR 5200230 155 F; iR 1948 @ E M E T T E A daus
RiER e
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A, NEEXEUARRERBEETHRMKRNR , TBX FCN WEERBZT2H A
BIZEAZREMBHABABAZRE, (F+) BEZ, EDRHRKE
LHEiZ FCN RAEMEBERz BEBRATTNEMACZESES , T35
EA (R ) ZEEREBRE, RNEX FON FERABAGTEZERA
ABAZRE, @&, 6 1911 Fi2 , ZEMN FCN FRHN LFFIE —HEM K
M (BARERBARARELE, NRASHEINAZREHR ), ()

BoRHRAKRE %R  ZERAMALFTEEARAGHEZ — , BHERE
BREFR LU HEREERGETENNE. ZEATREREAZABEHE
MRS ERBBHEN FCN Y , ZRFOCN BETTEE S, BE. ®E
BAEARER, FICEERFTESEH2EH , BHFEEEBAAEFRE
E2. A FCN BEE R R KRB IFIZ FON RN ENBE R ETBRERXK
TE,BRFFONER LB EHHREZESER (F-)

1960 FRE¥XH , TELAFEHERKERI 2T ERE  ERFER
HAMBREMNEE D , ERERHEMS , REIBREELER L EE
R, tEFHERNE=HACHBIEARA TEREMUVBCGAEZE DR
EREFRE  EREMABERKERSF. BEEXAERTEE(L , SEREHE
FHARPBREEFRMN FCN, (51 ) 1970 FRKE , BBRHERREBRKRE
EHEAREEL. BREEREZISEERETE. CHBERER "BEXRE
THERR  XELR, T, BREE, BHEFRERIRAZEEHAN
HERR  ENEGRHEERNAKEREMSIENNERESE. AREPERE

- ! M.sornarajah » The International Law on Foreign Investment » Cambridge University Press :
1994 > 229-230p

A RN RIBRTE(F 24K) 2 E2 AL 2003.8 5 212 F- 1911 & r4 18 E BB 4 fiE
HP AN B PR AP ARTEY L E S 2P BARRLE L FEB Rk
#i o

31 : Rudolf Dolzer and Margrete Steven. Bilateral Investment Treaties. Martinus Nijhoff
Publishers: 1995 > 10p

3x-Lt ! Kimchai-hyung > % 40< > 31 |
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ok TRHEMTERESZEK,, EE "TRE, ®D. AUNBHEEE. (F]- )
ERZEREBURMBEE <EZ AP OMBEE FCN, L EEK A REINE
RENSEFR. At , XRARFUBEEEE , 8 1960 FRE , XEH
TREXEZBARE K FBESIELEREWME, (1)

2.XEE "REREWHE

( North American Model-Investment Guarantee Agreement)

M EREWE J ( Investment Guarantee Agreement ), EE2XE, 1N
EXRREMABFFEENHE  BRTLKESHERIBEN TTHHE 10
RAEHBNIREE 2 IEHEMREM ( Non-commercial Risk ; MMBUARK ),
REEZEZXABBFREAREECRE  BRITEEREHENERTFT —K.
REREHBERBA "XEEREREHE,, LEHEBERABRN T
Xo (&E1 =)

BEZAHAKRE % BEZRUARENTEHEXR BIATES™S
BXEERTElL ( BUNE BETE ; Marshal Plan X & Y ) B, XEIHKET B
ARERBREE,, TUBRREITEFLERERBEHEAERHE "BHARE
REEHIE AT,

-+ - ! Kenneth J. Vandevelde."Sustain Liberalism and the International Investment Regime."
Michigan Journal of International Law.(2): 1998 » 381-386p

st D FCN 4 BIT %A 384 F %5l 5 % - » FON AR TR AT > 4 B 24 B2 7 3
Bia s BEMAEEM RS %2 BIT 24 BERNRIEF? RRL Fars
Mo i FCN 4 & 4% % #c B 2 ¢ B 72 F#74% % - UNCTAD -Bilateral Investment Treaties
in the Mid-1990s » 1998 » 8p

T+ = S.Zamora and R. Brand(eds.), supra note 46 > pp. 669~672(Model OPIC Investment
Incentive Agreement) %L A B > pagh> > 807 F

et § i f 4] (The Marshall Plan) » F & &4 % % 4k 23 4] (European Recovery
Program ) > &_- B {5 £ R L UK chd B2 RE (7 5ANR e s et E 2 gt
o R gd BEfer Aok h AL T  FEaPP - Fop 324
http://zh.wikipedia.org/zh-tw/%E9%A9%ACY%E6%AD%87%ES5%B0%9%4%E8%AE%A1%
E5%88%92
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RiIFXE "EARERBIE., EXABHBEREXBACEHERLER
B2, Gl , WEBECRARERIAERERFELES, XBATRESHE
TRERFEMREZBUARR  BEFERERERE.

B8 B A i X Bl B P 4 a9 RE R IR 15 E A M E 5 BB
ERAEEE ;(a) BRAREHREERMARCRE , BROBKRERK 2 TR
(b)) ERERRERR  REEVEFERRUAREZZMHE 6 A2
REERN  ZREBUE RREHEEBTFREREF. Bt , RERE
BELREBERE: "EREERRF . ( ORFARERRE., RUEE. KM
HBRFIHER ) BHERAR,

BEEE "EHERAREBEREWHE

RELAREREHERBMNIBY L EBKREMFPERBFTHNIRER
BiHE  HPUABMAEESRAHE RAMXBAREEYN REERERSE
t#% E 4 ( European Model-Agreement for Promotion and Protection of
Investment ) ( &2 = )

BEKA REERBREHE) WEA , RUEELERARR, H
LEBAHRCEXEERENBARETH IR, REZIRIERARERE ,
HAER EURAZEPERAFOREREBUNERIHEEIRERZ T
B, O REMENEELIBNRSE: "FEEXEAR, BESRKEM. (F
44 ) BDRMRKRELE , ARBERNERBLATOETREFE 2 HE.
®E, ZE. LANRSFEBRERCREVERRARERLREBW AR , ©
MATHEPEEXELRRE  FSEERNERKRERE.

EEBRERT , F-AHRARBREFSRERMBINEARD O , HEE

LT hEP s Fadhe o 168 F

A D BRI AHEEREFELIP TEPER 2P FFITRTF M B2 S $HE 1956
EFRERLERFNTRELE D | FFTRGF Lo
- Han chan-sik * 2 4 » KIET(G& R & $ 7 3 Fx) > §8 P 37 # 2 f#3% 0 2003.7 0 10 |
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BEFRTERZBREMEETEEL , EEATREBNZAEAYVE |, H
FRRPERETT "RERRBREME . (1)

hEREREEANNEERERBEHELBER  EXIEHERMEN
HE HATEAFHM. B8 K 0SAEREENSFEEE, BELRBBW
R4 BURRBHNRIS MEHEFRECHEHARELRE. (1 7 ) &
BEENR , ZEAB 1977 FURHLHKREARERREREFRNRFRER
B (F1Je) R, B1977FEE 1981 F , ZEATHRYUEBFMEEWIEE
EEMBT 4 F, 1982 FEEHEBEFERAEET "REERBREE K
Wy, mEEEER.

= EREREMELRR

1990 FRUAZEBREREHESBEM, BIZ " HEEEINRES
. (% UNCTAD ) U#RET , BllE 2008 FK , B L2 R EHENHE
72,676 fil. 1960 FRYUVAABTZSHEEREHEZBE , BNCHEE
REFMNBERZEET TEBREME, REHSEERERT, 1970 FK
E200 F6 A, TEBMNCHRBERGEYERENECEREEAT L
A 10518, EEA 10318, ZEA 1008, TEA o6 E. EXRA 95 {8,
B R A 63 8. (&= 1)

B20 e FHE , ZEM FCN HRRETE , BMNERCEBRER

s AR TRTERPB R R0 AFEREEDR P RERT LG Bl
o enfu W3] T iRse s R R T 0 At WG i E 2 EF;‘ FHER G
TRE (P e AABENPRF BRE) TR L ERRTHMAL TP
Rl A R e T EC1990 & &k > Tl RERTRE, ¢ F TRTR
Bt RS R RARAR T AR RS F el RER TR, i
BEY Wypo NEZFPHFFRPEFTpd L2 LR o— Fadh2 > 10 F

LN bR s Fadhe 0 168-169 |

L4 AR P b 0214 F

3z - -+ : UNCTAD - Total number of Bilateral Investment Treaties concluded > 1 June 2009

}§

153



FrRrERmE ¥ 149

FAWMBRANKR , SERZIBUNBERREBELDRIE , B 1977
F3A K AREFTEEREHE  TRAAKEEREHEATRERBEIL
R, WA 1981 F 12 AREBESEHARPERBREITEEREGE. (&
T4 ) EEB 1980 FHE 2009 FEEE 46 EEREHFT TERREWE,
(-4 2)

M, 2009 FHEAEESFZERE] TEEREWE (123 EE
R)HUSHEARPEBETEEREBECBERNT ; BE( 92 BEE=R )
FEIRELE (66 18 ) EIfE (62 18 ) #Fg (52 1@ ) Hrms (35 @) F. B
1994 FHERAFEHFTLBREWER , 1€ 2009 F , NEE 75 BRI RHFT
TEEREWMTE. BXARREEEFLER , EXEES  IALEMER
BRERMEITNEEREGEREED (15 EER ) E& 2009 FEH 21
BEER=ETEEREME L BRNEEREHESR 15 @,

MTEMERE 1990 FHEEEBS N TEEREBE2HE , NTX
MNEREBN, SNEFEHMERLE  FITLEREBE KR LBIER,
RANTEMNEREHREAEIREFHAEIRZ R, 1896 FRREEZE
BROEBR TFEHT FEKJ ( Carlos Calvo ) 5k , KFEIER T EMAINEA
HBVE, BREXHETYE , " BTFEBTHHBEAR ; AABAFEFE, 5
BIANBRATIERABERFER , ABANSFERERERFET T EEE
BMEEFBE, SENTEMNBEREA 0 HLEZREIFET TFEAEZE.
( Calvo doctrine ), BRI ZHB RN 1969 Fikig " FERM, HE
(Cartagena agreement)Z " RHEHT/ABI & % 1 ( Andean Foreign Investment
Code Yo (B~ =)

3*- 4+ - ! Kenneth J. Vandevlede "The BIT Program: A Fifteen-Year Appraisal." in the
Development and Expansion of Bilateral Investment Treaties. American Society of

International Law Proceeding: 1992, 536.
= : UNCTAD - Total number of Bilateral Investment Treaties concluded > 1 June 2009

Sz RE(Code)¥ 27 AR BARET VRETAGHME A REIAT 2
¥ 2% B ¢ (Andean Commission)# 1970 & 12 7 30 p 4% * " Decision 24 ¢ Decision
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2009 F , HEFITEEREBECETENTEMEARAT ; ARE (58 @
BIZR ) R (5118 ) M8 (3218 ) SHE (2818 ) HWAMED (2218 )
JERZE (198 )

Bt REERRALEETRTIETENBARE , TBA 1980 FK
B ERBEIERAFTERE , REERZBEEARET. BFEZH
FAHTH X B5ETSZREUNFBEIT TERREBHTE , REKERHEFiR
MERB2® , HURBEREFAKREIT TEEREDGE ; flm, BEEE
(92 AR ) #ER (7818 ) RIMFIEE (678 ) KB (6218 ) WFF (58
B ) (&= Ap)

M EEREBECETEAR

mEFmR , EBEREWE (BIT) BERXFEBRBHRN (FCN) 2RA
TE, RAREFEABTRECRMEIBMEITINREME. EHERBLSE
BREMAE , TBHEEAEEL  ASHEBREHEZELBAEL,
CEREMECEBADSR (o) ABEREHECEAEE ;(b) BRSE
B, REETE. B HERPESERMERERARE (o) RUE, Fik
BAEFSEFEEARE (4 BEERERBESHMBAE (F-1 7))

1.1 E 8/ X
EHENNER , E2REHEC—KREN,. SBEZHEN XTI LA
A, BHEMXZRBERBELL

24 2 AP FHT (D FECRAARTELT CARTF BRAE () # §
AR HI BT F AT A~ R i v il sganz s o 2 Bl ek
1 MDecision | A=tz - A RLFT 2 AT > @ 2 B BR RS2 050
SRR E A P ehF B2 2 o Kim chai-hyung » %0 dh2 > 37 F

2x = -+ » : UNCTAD - Total number of Bilateral Investment Treaties concluded > 1 June 2009

(- L7 ! Hanchan-sik *} 2 4 » Fandh= > 13 F
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RIR 2004 XELBREMEREE (FE- 1+ ), IXENWT :(a)
ERE—A@MOB Bt —SHNBEcBERIER2KRE , RIEEL T
BEESHRESE (b)) REFEEHHHREEL FHFOBE—RMAES
( private capital ) REVARKHERRE ;(c ) HRECEBENEBERBER
ZERFAGZTARL, RELEFEKE (4) BREURBXERRBRERE
HERELEARNEDEEN < BE HHER 2 RERF-HNERE,
MEINHBEM,

BEMXEERANELAEREZEARD , BF "HEWENELN
( Vienna Convention on the Law of Treaties )1 88 31 & (&= 1+~ ) 2 "#E
2 — M3 TE ( General rule of interpretation )J IR T LA E B X B H A 2
EEEBE/RER.

ix - -+ = ! The Government of the United States of America and the Government of [Country]
(hereinafter the “Parties”); Desiring to promote greater economic cooperation between
them with respect to investment by nationals and enterprises of one Party in the territory
of the other Party; Recognizing that agreement on the treatment to be accorded such
investment will stimulate the flow of private capital and the economic development of the
Parties; Agreeing that a stable framework for investment will maximize effective
utilization of economic resources and improve living standards; Recognizing the
importance of providing effective means of asserting claims and enforcing rights with
respect to investment under national law as well as through international arbitration;
Desiring to achieve these objectives in a manner consistent with the protection of health,
safety, and the environment, and the promotion of internationally recognized labor rights;
Having resolved to conclude a Treaty concerning the encouragement and reciprocal
protection of investment; Have agreed as follows:[...]

2004 Model BIT-http://www.state.gov/documents/organization/117601.pdf

zx - L = @ Vienna Convention on the Law of Treaties Article 31 General rule of interpretation
1.A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and
purpose. 2.The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes: (a) any agreement relating to
the treaty which was made between all the parties in connection with the conclusion of
the treaty; (b) any instrument which was made by one or more parties in connection with
the conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.
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2EEREMECEREER

BECEREETASYMENEREE (XE ) ANEAHE (KRE
) ZTEMEAEE (Bt ) KEATERER (EXRENX ), KAFRER
mRiHE 2 EHEE,

(1) ¥#& (Investment)

EEEREWE K EFRLRAELNRRENEE., BiL, UREREBR
BENEERENE "RE) EREELBERZ  EEANREERRKAEE
BEABE (KRR2RE )(F-1 7 ) IBELABYBEERLIAREEZ
FMENEBR. BECEE (ERZKRE )

BFEEEREHECREERFESR , fIMBUNEREH EMEEE IR
EMEEcREER LEAITHE. HRBNERERERRBUAREREZEAR
B, E L LAEE A& ( post-establishment ) E AP OLBERAEZZIRE ; i,
HENREEWER ( asset-based definition of investment ), NIBEEB B X E 1
EZREER—REARRRE,

ZEEAREMERRKEABRRRESACEARAREESR , T1B 1994
FLXEHEZWHE (NAFTA ) A "HIRBEREEZF N ( closed-list
definition of investment ) Z#% , H£XREBHIL , BHRERLEETERE
TEREE, X2 ,2004 XE BIT EEERBRARNARNKREEREFEF
BEREREAAN "REXIB/RAIREEE 1 ( tautological or circular
definition of investment )y ERBREEXZH S , ERTHNOT:

FTEREE, BEESE ( Asset-based definition ) ZBFE AR BUNE &8
REME EZHEEREMEFERARZIN "EREE, REER. &

3= - ~ ! Given that different kinds of investment may have different economic implications and a

different impact on development, the parties to a BIT may not wish to promote and
protect all investment flows in the same manner. Thus, many BITs have narrowed the
definition of ““investment™ in various ways. UNCTAD - Bilateral Investment Treaties
1995~2006 Trends in Investment Rulemaking » 7p
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REE, REER2IEBENRETEREZERRECRERE. "ERE
E REERKRIE "EEEE . (every kind of asset % any kind of asset ), ( &
)

XENEERENMEED THREIBBTES L  KREAREEN &
SRETHCEBBHOFF T REBELUMNER L (licenses and permits issued pursuant to
law... ), AR "HEEHZOE FHEMAAER L (any right conferred by law or
contract...) , BN E#th EBENSH " EREF 1 ( Public Law Rights ) TR
PHEEELHRE  ERRREELLEEN —BERFRABHE. EEME
BEARREBERE , BAIRFI T EBENERE, (=1 )

FTERME ) WIREESE ( Enterprise-based definition ) R REEERA
X BMES , AT EBEERLEFERSKE  E5 EBERREUMNE
R, TENERCERE "REE,, AENERLXARE "EERE
), "HERE R, REENSARELCEBZFENREMER ,
REEHREGCFEFE—ENEE D, "EREXE IREERBRNEER
B BEEREFAREIECIERSMENESNEN. (F-1- )TER
Tt NWREERHFATZE-MEXBHEFHE ( U.S.-Canada Free Trade
Agreement )( &E= 4 7 ) M 1998 F 'R DB EARREENERE

3 - -+ 4 @ M. Sornarajah > The International Law on Foreign Investment > 2nd ed.Cambridge
University Press » 2004 - 221-222p ; (a) # # (movable) ~ 7 # & (immovable property )
feizi @ pd 24T 5 (b) & 7 3k > (shares)~ % & (stock) fr# % (debentures)
NP4 A Y 9 5 (other interest) 5 (¢) ¥ £ & i K4 (claim to money ) & i
WE L5 Mrciy & (afinancial value) 97 % 3-#4 (any performance); (d) ¥
i£4# (intellectual property rights) ~ 7 % (goodwill ) (e) /g ¢ 43 # (business
concession) > & 35 p SR F R G B 337 (concession relating to natural resources )

ey M. Sornarajah - lbid » 222p
- D AL FERTAIRT IR M EOL R 2L F RV 200704 F
3= - - & Article 1116 Investment means: a) the establishment of a new business enterprise, or b)

the acquisition of a business enterprise; and includes: ¢) as carried on, the new business
enterprise so established or the business enterprise so acquired, and controlled by the
investor who has made the investment; and d) the share or other investment interest in

such business enterprise owned by the investor provided that such business enterprise
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ﬂ_lp

( Framework Agreement on the ASEAN Investment Area )( &= 4 = ) (
2 p)

ME& 3 ) ®EEFE( Tautological element in the definition of investment )

REHRR 1998 F "RESHEBERRMEM . ( Organisation for Economic
Co-operation and Development ; OECD ) 2 " %38 & # E 1 ( Multilateral
Agreement on Investment ; MAI ), # 2004 LA | XBI#EEAT TEE1 &
EERARN. (F=17)

FHIERFE | IR EE = ( Closed-list definition of investment ) & TEJ&# &
H TRE, FHBREZHNESR , BEZN "EREE, WREERTE ,
CRELEER "REIN—MRMUESS MEAIWERENEER. EFH
ENPIRFERBK. TBER. EXVMECFTERAHEL, LEREESR
FRERERBIUAZE-MEXRBHEZWE (X-I0 FTA ) AXEKAN TE
REE  WREER , WEBREE NAFTA £ 1139 RRXANESR , FLFNE
BIREHELRREKAZSRN , 02004 MNEK BIT EEE, (F=1+ )

QKRESE

P THREE,, BREEEEFUEEENBRAATZA , BEE
R, BEREEFTEEBU ST EEMERRUBRHEHESBEERRERTE
MRE, EEEIUARZIREER "ARAL BR TEAL Hit, €21

continues to be by such investor.

-+ = ! ARTICLE 2 Coverage This Agreement shall cover all direct investments other than; (a)
portfolio investments; and (b) matters relating to investments covered by other ASEAN
Agreements, such as the ASEAN Framework Agreement on Services.

> AFER o Fadhe 0220 F

7 : Paul E. comeaux, N. Stephan Kinsella, Protecting Foreign Investment under International
Law, Legal Aspects of Political Risk, Oceana Publication Inc., 1997, 105p; OECD
Secretariat, supra note®), 5p; % & ¥ I T FOF BT f F3 0 REEAE
7o % 14%5 % 348 (2007) Ax A EHRAE10F

=+ 1bid 10p
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EMEEHMEREES EHRE,

B BEAA ( Natural Person ) K5 , BHZEEEREHERZBERAHN
—HEENA. Bt , Y- FRERNABERRIEHFEN —HEAEER
BRILNRHBERA. (F=1*)

¥7E A ( Legal entities ) 2R3 , T8 WERTRREREP I EHKE
= ( — MR TERIL M (incorporation )y T TN T FTTEHE ( principle seat,
seat of management M siege social )1 ZBR%E )(&FE=1 7 ) BIERZER (1CT)
= "BEFZENMER, ( Barcelona Traction Case ) F , R THEBARKRE
WATBITARREN "8I B, (...in which it is incorporated, ) FiB
CEREMEHNABERREBMERMELAENSTE, S, BEXANHTER
FTECEEREGELELNABBRENERAUNRFHNEALERETE
(=), ME—EEAREEZEZRMZ "ARIFRILIEFR ( theory of the
place of incorporation of constitution ) ( &[4 ) MAEERKZ "RLTF
TEMIRFR L ( siege sociale theory ) BARZELEREME L, Hla , Fin
BENREBcEEREBERE "URIRRKB 2 ATARELE L, T8
MIMENEERCEEREGERE UWELAEREEZARAABEAN
Al REZRFNRBE LB ATARBIRERE — 3t , RENFEED
REEREMEREERE T KEERMZ "R BEM B (&E)4] -~ )

Q) =EMEAEE
2R E W E 2 Z° B 14 1E A # B (Geographical application) , B "1
ZEBIIRE. BILENAZELHERZAN  IFTREERHNE 2EL

= -+ = : UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -
13p

MDA AR RBEH ¥ IS5k =7 AL 20100 726 F

=+ 4 : Agreement Concerning the Promotion and Protection of Investment. Mar. 1, 1982.
Japan-Sri Lanka Agreement. Article 12(2).

trw -+ ¢ BIT between Sierra Leone and the United Kingdom (2000)

3xw L - ! Kimchai-hyung > % 4h< > 43 |
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HI-II'

SR, ERRBEREL—RERTHEARE, (141 2)

— MK "L ZER , KEBRERHNER THEL, REBETHEEE
MEEE ZBE ( maritime area ), ( &FpP4{ = )MAE "L, —f&xEHEFE "X
B4 1 ( the continental shelf ) Ml THE B [E 1 ( the exclusive economic
zone o RIEZHEBREMEIE "HL) CERKRNK , MBFHOBE T
NWEEREHELRAE ,  HBECTIENEEETEAR MBS RBRRER
o (&P )

EWmBECIRIEEREFEENER REBUHZHEERENE
THMAEBE, LY BREHELS "HL 2ER, MERRMEEERE
BEESERBECEERTE () D) IRBRE—LEEEREGEH
ToMBEREEEMERERER. 2004 MNFEKX BIT EH#ESE 1 ], (
i )

ﬂ_l"l

(4) REMEAEE

EEEREWMEHHP , FRBEAEE ( Application in time ) TEHE ™
BEREE: (2 ) BRELEBREGERDEARZBEERZAIATERNIRE ;(b)
ZipEEABRNEE  BEFEHBMKLE. () )

ik THER A RAYSE 49 4 ( Vienna Convention on the law of Treaties ), &

e -+ = @ UNCTAD > 1999a; UNCTAD - lbid » 13p

ire - = : North Sea Continental Shelf Cases(Federal Republic of Germany/Denmark) » ICJ
Reports(1969) -  para. 96 ; Aegean Sea Continental Shelf Case(Greece v.
Turkey) (Jurisdiction) » ICJ Reports(1978) » para. 86 ; Case concerning Maritime
Delimitation and Territorial Questions between Qatar and Bahrain(Qatar v. Bahrain) *ICJ
Reports(2001) » para. 185. ; Case concerning Territorial and Maritime Dispute between
Nicaragua and Honduras in the Caribbean Sea(Nicaragua v. Honduras) » Judgment of 8
October 2007 » para. 113; &+ %> B"%%2% > % 14%% > = ® 4k > 2009.3 - 840 F

zxw L 2 BIT between Australia and India (1999)

txw -+ 7 @ BIT between Egypt and Thailand (2000)

irw bl %pR 2004 4c £ < BIT 42 5 158 -

itr - = : UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking »
19p
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EREVEGETHERBE K —WRIBEHRKN , EtEEERERHEZ
EBR, EBAREARBEERCRIRREBRENSETA. (F)H )
TRERNGE K EXITEEREGEERNMEARBRAENRESHER.

R EZREHENBEORBIEEEREBEER I MER R
MREGTFURE  BRERE , TERARKEEREBEERNCEER
EFERNREFRJERNFER. () o) TEMENEEREBENRSD
THRIBENKRE (BRE ) FLEEREGERRAETERARE
EHHCREBRENERE,

EREEREHEERMRNEE , REGRBREOTE K 2K EWH
EEERE-—EARERENEENR. HEEMER , AROEINRER
HEARERESEREMNTRRMNERES , B ARBNREHE
RENBERRE. (271 ) RIS EREHECHREOR , RELER
EHENSZANBRB I0FHI5F, (F2 1~ ) hF - LEEEREHER
EHERBEEY  EEFN - FTBAROHTHR LW ENERE. (&
1)

A

3.-1% & 2 %A MER K FK( Admission and establishment of investment )

HEEBREMERE "REEA L ( Admission of investment ), 2 #F
HNEFATHFREEATBEZEAN—BRE , BERA T HEEBNEA
REENEERUEL, MAEEREHEBFET ERAREEANRE, —&
CEREME , SEXEARTNMEEERENTE , EREREEAERE
TEHRENERSFE , IREXLEDMN , aRAMZE, EANSRBEES

T+~ lbid o 19p

e L4 :lbid 19p

=TT+ 0 1bid > 20p

7 -+ - @ BIT between Argentina and NewZealand (1999) ~ BIT between Finland and the
Philippines (1998)

:x7 -+ = : BIT between the Democratic People's Republic of Korea and Thailand (2002)
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B, HEEEHAEEARAN. A2 EREEAKRETERSENE
EREVERERE , MIAERAFHBNHE TNRERIBEE,. EZRATR
BEANEREAN. (F1 =)

EROEEREMERERD  ABNELTRENBEREEN "EANMK
37 4 ( admission and establishment ) IE X RtbL, WEREEBREWERE ,
MBI REENREATEIREGHEBLENERT , Teemitt g, ER
BN TE AR (admission clause ) EAFHMEEEREABEREN
EANBEHRS  ALBENBEREEANGRLS. (21 pv) TEANERR
ME—BRAFXR K RILEREHGESERE , EmTIERBTEIN
BERENEANBEHE  HihFEMS K 7 "BLERAXENERE
RN BEMNE 2&8B. (1)

EEE2REMERSE "R (right of establish)y REZFHBRYES,
B TR, RERERUBBNRIUE , K TABEREEZENBEBRSFEN
REEFE, REEEHFEAREETER i ETEABEREEMEMEMA
FZEREENFTE. (2 17)

AEABARE - RVFIE

EEEREMED , B ER #FIBZE % (General standards of treatment)
—RADAMAE : —REHTERE  ERVAIRBRERELEEL T
HEREMBWHINRE  EREHREFEBRRNE-BERNKEFE
wif, B TARRAFFHIE) BE  —RAHGERE  BEROSTKBETRAE
OB THREREFFEERNFE=-BEERRSNFERE BERFE,

BIAZ g EE R 0 12-13 F

£ 7 -+ » : BIT between Ethiopia and the Russian Federation (2000)

37 + 7 : UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -
21-22p

7 -+ = ! 1bid > 23p ; BIT between Canada and Costa Rica(1998)
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M 'HE2ERFE, RE,

1) BHEFEE (RNEERQFEFE)

CEREMEATHERESE—RE—EIEERANMT |, w3 EH
EHERNFAREZFHFEREWRE , BRI GFRFMIBARBER R (&
S ) HR TRERAFFE ATHBHR , EERELBTZET
TBEEEREMEZFIRMBRE  FERT HRAERE  FHEERE
SWB. (21 ")

EEN TAEEAFEFE, B "TBRFE. "BREEFEL TH , B®
WWEB2ABESBEN (FRHFIEFTBEERRE ) ERMZEE, TBE
BRREHE L "RERAFFE) NAREAEEE,

REEEREHEERY  BAZHEBET "MERENFFE, BEN
RE, ~LEEREMEEEAEERLS "o REFEERRE S ( full protection
and security ) JREIF " BB & IKZZE J ( international minimum standards ) %
EREVERATENFERELE , flw , B TAERAFHFE BEITE
RESREBREEERE  NBAEERERZEN "BF ) (reference) , H
R ERT R R FIBBE,

R1994 XL EREHERSMEE 2 RE 3 ERE , MO —FHEK
FREABUHINRE "RNERANFHENT S REBELRRE , BEEEMAE
MTEFFAERBEBREMERNGE,. ERAEERE , KREBREZERE

37 -+ = P UNCTAD 1998 ; “oT @ o 8" EHp 2EARNFSESf-R F 8k
SR T T AR A FGEAREIRT L AP R S
b MY T AR o MR TR T 2T e o Fg gk kit 0 2 ARE
o R 2 C(FER TR AR 8T g R B ) 0 (RRERE
BaY 5 135538 AxAF A 206 E % 1-29F ;5 ¥ EH pwih
< 18|

ALRROFTRTREFRAIEO ST FHRBEF FAEL B RENE CRD
o ThHd o EE 0 mEILBT S T2 hofFT 48 > RIETI Discussion
Paper Series 08-J-026,2008.3 > 1 F

1

|31
-
v

164



ST R R — A R R S e —

RONEFAFEEEREHE , L EN "TERKEEE FEORBNET,
(&4 Jv) NAFTAZE 1105 RRET "N EREXNFEFE,, I8 —HYFA
SHRBERERTHENVMBIREZEUSE , S8AFNAEFBUARLEN
RENEZE, E—REBEXEURECHNEERERVELINBEERBLER
E, 7 NAFTA RHINRSIP K AEREEZEENZTEENEZEAHEBNER
FAEENFFE WRE  MASEGEDREAERNAFHFEERZH
B, (:E+1)

tb5h , NAFTA BARHER RS , LEEHRN "TERIREFHERF
M (ICSID ), EEEZEEEMBARET "HEFSHAKEAIL ( Good Faith
Principle ) Ml TEEARZBRA . (F+{ - ) HIEM ICSID BARRAH , EFK
REBITBNEE  SEAEEHET "2 FFE) WREA , AL TE
BAANAERBEEBNTARAECHREE. ER "2 FFE, RAKSI
EEMNESBLENRE, EFNREFHRAJBETINABNBEE &8
BAEHBREANERENBEFRPFARUABBAEHR (EERRERIL ), M
RULCERRBNRERA G TAVEFE) WEERH,

(2) HHEHIREE
ABREFE

FiiE8 "Bl R 538 ( National Treatment ; NT )1 RIEEMIBE —HEEHRA ,
HENES - FBERRER , EAEARFTBEERZERSHNER , LEHE
A "TANBRFEFEL. (F+1 2 ) ERFBEEMBHEL (FCN ), FTA

7 -+ 4 : Paul E. Comeaux, N. Stephan Kinsella, supranote [ > 106p

AL BFR o RTh 0224 F ;KT ICBT AT 2L pofEE 4 58 RIETI
Discussion Paper Series 08-J-026 » 2008.3 > 6-8 .

ix= -+ - : TECMED 2 - Matthias Herdegen, Internationales Wirtschaftsrecht > 2007 (;— -;7?- = &
FAEARNIRA) 279 B ol WFICBT S TR o fET 4 58 0 RIETI
Discussion Paper Series 08-J-026 > 2008.3 » 10~14 F

AL AR Bahe > 178 F
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% GATT ARk WTO HE (&Z+1 = ) EREZHBES , —RFYEM "ER
FIBMHE R ( National Treatment Clause )

E¢EREMEL "BERTE, AEANAER WAL THAERES
TMERHMFTHRETFEABREENFE, (41 01) FE, BRFEER
—BUHFEAEERZARSRHFABRA , FABRAREBAZERFFH
FiB, HREERIUNEENE , HEXABR LBERABASENREE
HHIEz—,

Bt ZAENABABRENERETEEL , PEEXR, FZHNTXE
N B R A E A<y A B 3= 5RE A AN B A 4518 BY (A B 42 2E | (the national standard
of treatment of aliens), ( ZFBEREBRANZHERE) F2RE2REcEH(F
440 ) BRFERFERY. AWM, £-LEXR , ERERFERR H
PR IKAZZ%E | ( an International Minimum Standard ), B A& HEI @R ER ,
EBETFARABRZEE, ARSERTHERSHEBR BHSMER
NRERERD  ZEERFEHEENR K TFABABRFEEKREN
BAEREZERHEARBREFNFE NLCHBEAREORXE 'BIRS

A2 AGATT M2 WTO k2 F RIA B E A FRAEY W &F 5 (1994 GATT %
3iE)RIFFT A (GATS % 17 i)~ HFEM A EE (TRIPs % 3i5)~ &7 4 5
M T8t 2 (TRIMs % 2 6% ) - 1994 GATT (BAFERF 2 &2 2) ¥ 3 R
FoOMB A ZR A FEONAD E NIRRT TR ON R Ao MBI
H @ p 7 (internal taxes and charges) 2 B2 A p B 48 29 Y &
ﬁi;?l Fedl i * 2 E(laws) ~ AP (regulations) st H 5 4L F(requirements) > 14 2 #3
AFZ R E A R AT R 4 R &t B2 B 4L 2 (internal quantitative
regulations) > ¥t v F SRR A S P 2 THARL 3 ok o §
ENFREE ﬂi%’ﬁlé?l WTO R F 5 iz > ~RIma @ 5200230 66 F

3= 4z ! UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -
33p

AT D (AREAENIEBER)F 2ER 24508 c T B R A 9T ’}ﬁﬂ'{ﬁﬁ?@*p .
ol M A > BATF R ~ Al S EA R b BRI P E R RS R
FoEYRIIT NG MEERT R ZRRE G M- e FIRR R AT A
iz LHod FART CRFeiERE BN E ol fEdh o s H AR
d eI PR A NBERAETES ERA D EH S FPRPEFRE @ oL Ayt

o1
= °
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BEE, TRBFBENREETFAEREEERFEREE T RE , Bk
FERAEEBREE. (41 +)

HAZHEFABEEICHABERRS , ERGERE—BEERY , R
b BRELEMEFRERITINRON EHZHEEREMEHITE H
REFEHRRL (FE11 ) TRHRELREBPERNEEETREAREE
REFEFRDAREBEE  EFRELBERTUNEEREHES , HERFERK
RETHERLERS, REFNARBLAHAKRFIRBERZ LML TEARE
S REGRBARSGRETHETEHEARERL THSBR ATEY , SE
ENBEREENBAREEERALUEZT , T ERARRFE.
B.REEFIE

i "E&EE4FIE ( Most-Favored-Nation Treatment ; MFN )y &g , 1R
BN, OB - HERBERNES - HFEREZZBERTE=ZEERN
EEEMN , EHRER , BRAK , FUE-FHETEZBEBENERLE , A
WU TEREZAEEFTNEBSNMGRMS. (11 )

EZHEERENMEREHEEFEBHRA , EREF " FEHEREHEN
HAINBEENRERLFIAEAEMHMBIR(@ny other third country)fy %
BEENREMEANGE.. HRRRAMNBREEZAHFIEEARFKN
FHELTREHBEMRENRSFERLE, (&1 )

5.BFEAE
3> -+ = ! M.Sornarajah > 1bid » 1994 » 250p
A LS D ZRAME RERIAANFGERARRT G P EE i /s gihe 3

PR EH oY AR TP R FRRAFGES A B R ERBRRFIE
eI Ul - R W#ﬁ?;ﬁ AR AAMFGRAFI{ LR - REL 0 F
Wb > 231 F

AN B AR 175 F S AFER 0 BdhY 0236 F

a4 ¥ EH R 017 | ; Jeswald W. Salacuse, Nicholas P. Sullivan, supra note® » 85p;
Kim chai-hyung > ¢ 5 $0% > 45 F
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Bt EZHELEREMEPEEF (War ) FAE (civil strife )
HNBAREECVESRIRENEE , @RBRRBEHBEREE 2 FEEHRR
(BRFEBNREEMGE ) TE€EREMBESE "HFNMRBELHRK( War and
Civil disturbance Clause )1, EHREFMABEFHREZNHEGEE
BREN , MERTEBREEEZKBEREIAMEE ( state of national emergency )
ERGIAER  LEBRIFEEBEENS AERFRZUERE,
( destruction of property due to military action ) f " fEE BB R 2 B
( expropriation in ordinary circumstances ) BIffEEEZ L, HRABEKREE
ZHEEBTHKRNER , —REAKBETHERY K TERESEANLZ
PEMBENREEVERBEANHEERS. (-1 )

6.8B%

FIEMNABRECTEBEGERENABYEDESR , &b EEME LS
BREEZAEHER K ZIREETSEIREAN. (Ft+—) BEAT
RENBEREEZEHBER , 88% ( Transfer of funds ) RRER S HE 2
REWE L.

CEREME—MBE, BN —FTEREFNE - THNREEBHER
HRERA, WRUREREFBENRIE, 2004 B BIT REE5E 7 %58 1
B, "HBOSFEANAMEERARERENEREHMN A S EEEHH
L., WE 2 BAFRKREE "UEHNTAEKREBERBITHTIZE
xR, I|HEEH,

EBGRRBEREE
k% UNCTAD #& , BREEZREMGENER G BEHEE , £

3ix- -+ ¢ UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -

52p
-~ -+ - @ M. Sornarajah > 1bid » 238p
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ERRERGES KD A A, BUEhLA AN (EE+=), fl :(a)
REBEAN2EREEN , NREHEEESH "EH 1( outbound ) M TEA 4
(inbound) , (b ) EMEENEBY FURBIRABRIEE, (c) KB
BEIREFERBERNL/TAOS i, (FE+=)

QEBREBSE
B R BAZ 2E( Standards of protection)— X AT KA =MEE(FL+M):

(a) "EBEHE | (Typeofcurrency ): ZHEEEREH ERER  BEHRRE
# ( any freely convertible currency )1 2##%, THELEEREWHER
REEZZRE. (Ft+H) ELREMERSTMBEI SRR
g%,

(b) "EEZE , ( Exchangerate ) ZHEBREDBERENEERNREREER
( specific exchange rate ) BARBRBEZRE  HAathEHZLANE
RERKBEEBREEZERSHMERT S ERTELRHEE,

(c) "HERETEF L ( Timing of transfer ): ZHEEBREH EF M EETE &
TEEHBEE ( without unreasonable delay )y 2EBZE®K., MARBER "
SEHIELE( unreasonable delay )1 Z FAFE , I BE B R B Efl( case-by-case )
RV IR IR AR E

7R

FrE8 "L, ( Subrogation ) R , BREEBEZBE D H EMER AR
BB tRE (MREBR. RRELF ), REERWEEMBAN
B  IBESFERBAREREEUZBRABETESHE (#E ) KR

3~ -+ = : UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -
57-59p

-+ = o lbid > 59

3= -+ o ! The BIT between Greece and Mexico (2000) Article 7

X~ -+ 7 : The BIT between Brunei Darussalam and China (2000) Article 6
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BROSZHRESHR , thPEAR B TEAREEZFMENEIRBERE,
(FET+KR)

T BER X 1 ( Subrogation Clause ) 2 A TREREWEBEFIREN |
EEFRZERAREECREMHBECRERFHE , KOREBARE,
BEABEBETEET TEARERBIAREBFIE  TEEREBEPRE
RUBELERABEMES, HEMES , EHEALEREREHEHRUEN
RERABE K MEBRANREA/RBHEMNRKUBEAEEAS , LEEX
Bl TEEREBEUN  BEEHLERE] "REREHE, , LEHR
EREHERENRUBEEEARTRFM, KUBNERRE 6 TEBBF
REEMEANEZ  RUBNTEASHIBEEEAN , BT ERE
IHRFREMSRELEHNE , ARG ETEZENRE , LEHEEN T,
(Ftt+t)

8.3 I il IR

ERESAEEPFUNPREBMHE  FRAERABREFHEHERN ,
EFHAEENER. (Ft+N\) BREEFHRNABRBERER , BZE
BH RAETTEANER. aREBEL , FRKRRAREIHNZHH M
BEAUEFRAIN , LEAEEEREMBESLEFRNMERLTN Y
MOTHARFELFENRIFBNEE. EEEEL, —EEERER
E,ABREETE "ERREFIRART O (ICSID ) ERPEFAF. It
BRRETHNEREEEEFETUNERMBEENER LR E X

BeENREFR. (Ft+th ) REFBEFRUAESAREETTR=N
- AR Pk 0817 R
- L RFER o BPadhe 0242 |
- -+~ Wolfgang Peter, ’Dispute Settlement Arrangements in Investment Treaties’ > 1991 » 22

NYIL 91
-~ -+ 4 @ M. Sornarajah > 1bid » 249-251p



ST R R — A R R S e —

BAMT :

(a) AABZEH, (b)) REZHE M TEIE 2 H/EF K ( Investor-State
dispute settlement ), ( ¢ ) #FFIBEI ¥ 5 H Fim ( State-State dispute resolution )
(FEAT)

Hp EREFBHBERERNG AR CBRRBABDAREMBLEN
Fin , TEBRRESE  RABCERRRATRREBENERESA ,
HELERREDBERRT K, B, MAZEZREZY , BERZVEE
i, —BRBBREEEERNE ERVE=ZBR 2 MHBEERE R, Hitt
EEREMERIWNELETEAREEREBENHEE  NEABENTF
i, RAFNABRKREE R TENRES IR , 2 55 EEA TR S iR#ER
L 3]

LOREEERMTFEIB2REF IR

B 1962 £ , it RPTREEBRHE - ERBRREFHHIBFE , &
BERRRI\BI 3% & & Bl ith 3 B [ 2 3% E B 5& ( Investor-State dispute settlement ;
ISD) HEZ 1965 F 3 A 18 A , BEERNRERERE , HEXRE "HRE
=R ER fib REB#HEFH 22 1 ( Convention on the Settlement of
Investment Disputes Between States and the Nationals of Other States , JA T &8

FEERIENK.L ) ZOKHNR 1966 FEME , BEIREBAKNE | RZHRE ,

EXRI BRI E R imAE RO ( The International Center For Settlement
of Investment Dispute ; ICSID ) ( &/\+—)

ZHEEREMESIEKRERN ICSID 2REFHERE Z FimfFRE
E, REEHBERBZ R nBRFRRZBREBEZ —REH. EENK
EEHERBAc R RmBRANREEREMELRUREETREREELRH

i~ -+ ¢ UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -

99-100p
AL D R ECRSRATALA ABIKSD 020040 19 F
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ZARGKRE  REEEEHEECEAZF . HRREFEMIEG2
REFRW , BLBBREFHEBR , IREREFBATERR , ATUHFHE
B THEFERERF,

CEREME—MAE , BEARIHABBHE , XEGIHIFEZ

FERRE .. (EATZ) RABRBREREAE -~ BETERSEHME
EHE  ENREERHEESHRES .. TEERBWK. HEF-HBRE
ZRHRNSE ,  REHEIEZEAER , TULRFRIMBEY. EFNVBERS
BEREFTHNEE  QERMIREXCTRRERCH  BRES "RAEE
U 4 ( Exhaustion of local remedies ) I EHREREZTHEE. (F/\1+=)
EZHREBERNREERNBRFNERMIBEFBBER. (Z/\+0)
it UNCTAD 5 , 1995 FUARZBERIGE , SENEREE QO EHKRHR
EFERFIRFRE , FTEAERNBKREE "HEEMWHBERF, 22%
RE, (F/N\TH) ARPHEEREVENRE , BERFIBRETNFi
Rz E, 7B " FAFRITBRUE (Exhaustion of administrative remedies) & /F Jo
(&EATK)

CEREWERE REFHBERBZFRHER , EEXRXHIBERF
2B, BB Tty 3 "F8E L ( consultation or conciliation ) R Fin, &
EREVEGEHRR-BAERABEAR , EREERPBRENEBERS
WOKHMR , REEAWURFEMITHR, AZEFABEBRTEE.

PEME—RRTE "BERREFIRARP O (ICSID ). FB—ELREH
EIRE "EIBE €, ( International Chamber of Commerce ; ICC ) Z & ER

i~ -+ = @ UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking >
105p

A+ = 0 lbid 0 108p

i~ -+ @ M. Sornarajah, » Ibid » 253-255p

3=~ -+ 7  UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -

108p
i~ -+ 2 ! The BIT between China and Cote d’Ivoire (2002) Article 9
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THEFHEEE 2 BB MR BT, ( Arbitration Institute of the Chamber of
commerce of Stockholm ) 5 —EREWHEURRRK "HEEMEE . ( ad hoc
arbitration ) B ATREME , Rk UNCITRAL &R B2 FHEF

QFMHBEE LN Fin
BHREEFEcPRBEREAE ( EARRBCEZ S RAMEENZEE

5 R 4% "Dispute Settlement Understanding ; DSU. Z ) WTO =it & 5 5 &

SEZERNESPZ—. TBESEEZREMEZHVEE FBFRFERR

MMAFEK —BERRERAZERF . (ZF1\+t ) HERENEEFTER

BENBREBENEAN S REREEHERCEHMEE , TR AMERKER:

() BREFBHUEESBE 2 "ARIER . (diplomatic channels)i Fiw R |, BI&
HWEEFBEER "iHry 3 "§ M (state to state consultation or
conciliation ) FIFEER ( &\ ), HlnZHLB LR EWHEE 2001 FRIHF
RNTBEEzE2REMEREME 'SaHEEFI(ZE/A\tH) MA
HHWRETR 2R RARAGREREEHER - KA EHEHR, €8
REGEGEHPR-—BREES 6 HAR , FTB-LEERENE (WE
Bl. ®E. XEB%F ) KRB EHHHR, (ZFHhT)

(b) HRIBEAREFER , BREFIBRETM—SHNFER , KFHRER "HRE
BRAPEEE fRR , BN EE 5 B EREVP AL ( state to state arbitration ) HJ
PEER o

HBEERRREREFREZER. TEEREVEMISNHBEZ

3=~ -+ = UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment Rulemaking -
126p

AL~ bid 0 126p

ix N~ -+ 4 The BIT between Cambodia and Cuba (2001) Article 9

x4 -+ : This is the case of United States' BITs, for instance the BIT with Uruguay (2005). This
approach has already been used in BITs negotiated earlier in this period, such as in the
BITs between the United States and Azerbaijan (1997) » Bahrain (1999) » Jordan (1997)
and Mozambique (1998) - UNCTAD - 126p
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—BRERBRE , EFBHOEES T — N "HRIB[HEE 1 (one member of the
tribunal ), BHZETHNHARIHERSHFNEEFRET , EX=E2E
BHEE—{N "HEER¥ K ( Chairperson of the tribunal » & 7E PR E HI R &
THHANMRASEBRABENTEE , OB - STaARALTTUERMEER
MR AB, EERMNARALT —REE "BRER, (IC) ) 2hEHERE ,
BEEE ICSID cBiRFE "BIRES . (ICC) 28R, WREZHRER

M Z 8RR 1 ( majority of decision » ( FN+— ) HEBRABEEZKMENN
RFWEES  ERNBEEF 7 RBFABEBHNECEANEFRERF LXER
KNER K HRBNR-EATNRGERANRSHVRE 5198,

2. 3 WK

HRENBAREMENHRIBEBILREEFABEBEASIAHERRRER
NMEBEBKATRNTE, TEERETAMREBRE LETRERNEFE
M, EMREHEIEERANER. B , EXABERAHRXRAERNABREER
EZABBTHEBRKREELEFRERE EBREAFNERI, FBE
RAAEEBZ2BUKBEELRALETNRZEERS , BB ELE-—ENRE,
(Fh+t=Z) ZEBEL , BNBEEILRAESE—REETAHLFERA
( public purpose ), A Uk 4R 1 IR Bl ( Non-discrimination ) & ## {& /& Al
( Compensation )

SBETRENEBREFRN LER EHUW( HNEH1L ; nationalization )
BELAES 4 BEG , S, QHFEFA, FEEMERR, HEFRAM

x4 -+ - @ “Article 37: State-State Dispute Settlement [...] 4. Articles 28(3)[amicus curiae], 29,
[Transparency of Arbitral Proceedings] 30(1) [Governing Law]and 31[Interpretation of

Annexes] shall apply mutatis mutandis to arbitrations under this Article.”
w4 Lo 2EA FEEE s EEA 19970432 F
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FEZEE (due process of law ) ( FENT= ) Hik , REI L, BUAEARZR
AREW , BAABARTBRACERFE RUBSENBANMERER ,
HUEHEFANBURREFLEFREBRGHE (vested rights ) B BIFRIEE
TR, BETRARBERMEABE CBEREE,

EEEEBURAENAR  ZREBRREBE LR ERBRNBEF LK
o, ABRTREBERER. BREETE , tRE "HEHE. = "M
EREZERDBBBEELHRAIEHE ( measure Thaving effect equivalenta
or tantamount to nationalization or expropriation 1% , B BIURIEZ KRR

—, BlizER

Bt EEEREHBENBRGRT , —RB|EKRA "k, "EHL,
M THEABREEBLMEIIERE ( measures tantamount to nationalization
or expropriation )1 WAFE , B TEBNE "RREEZELRBABERES
FRER. WEBERT  REERIXEINEREEHHEETEARIRFE,
ERAESEIENITA, RNBHEE/L AtREER BHEREEE,
TEHEMKBREREE, —MKE, AT "B ( expropriation ) FRIEH
L AFIEMEZ "REMKE ( compulsory takings )1, BEREREERE
RERENRERBREMAFTBENEE, "BHA ( Nationalization )1 ( &
Nt+0) FERdEE, BREBFBE-R EUESTEFRELEVMEESERA
BRFNHAEE, (EN1H) BREBEFSLcENBS—RIFERNENE

ix4 -+ = : R.Dolzer & Christoph Schreuer, “Principles of International Investment Law” > Oxford
University Press » 2008 » 90p

4 v W%2 4 ¢ (Institut de Droit International ) 1952 # ch¢ &R P70 40T 2% 17 W
FPEEER R E s T AR flE R RMAS PG RS BB ERTO PR
FRERFIIF AT A d MRIEET P NATDE e - AR FadhY o
286 F

4 L7 AB% o Baidhe 0839 F
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B O MEEREERRE-—B. (FhTX) BABAMEETHK , RHERK
HEt, EEMBHAMRINBKER, BT —ENQHEN , EEIEHN
BANMEUARMERE  SESEMEUARVERERBERR AL HEANE
#HTRBEHN. (Fhtt)

HABAMERTBK , ARAHENSES K MAERKGUETHENS
Bl, —MRES:, ARBEELZIEREBRENECTSHMER. £RAE. &
BHE E7RS  ARAFMENIEIRK, MAHMEBNTIIRE
tHEER T—ERE. 2B8KER, (EAt+N\)

=, BlzeE

Bt ABABEEZBRNBEEL, BREMAVGEENERNER
=EUMEEN, MAMETSELRLEHEENER, ©® 17, 18 i,
PFEEEMRZAENEE  ABAMUIERE , SR TFABARE , TBERS
RIELEZRE  FTHRFHAMLZELARE  MAREZLRECAS MR
#le BYRBEHRENZ T EEMMBHRO®E , TERXGTABRAEBETRAN
EF, Bltz® BRTHEEBHEENABAMBNEE , B3R5 B3R,
(Eht+th) Rttt BABAMERZBETE—THERE. 1818 F ,
ERXEBEBHERT ARENBAMERERENBERERR, mE, &

4t Py P AR PR AL o A AR gt ? B BA.
Wortley » Expropriation in Public International Law > Cambridge University Press > 36p
(1959) » #r3p TBAF it fhdp 0 ATRIRITE PM L 22 S TR 0 HN M AN
A eher g B > B A A5 o K 473 2 i 4% 5 G.White > Nationalization of
Foreign Property. London : Steven & Sons » 1961 » 42p » #73§ "R F i fdp » A3 ig
AE B R 5 P4 A % 414 3 W 7S 1. Foighel > Nationalization ; A Study in the Protection
of Alien Property in International Law > London and Copenhagen: 1987 » 19p

x4 -+ = : R.Dolzer » "Expropriation and Nationalization," Encyclopedia of International Law > V.6
(Elsevier Science Publisher » 1985) » 217p

A4 A BB Fwdhe > 840 F

q L4 ABR S Btk 0841 F

176



ST R R — A R R S e —

BTABARKTBARSNMEE - KRR (MERFERR ) KXtz
ZRURY , MEaHABAMENFRE. EERZLERNBRFEEE &
HTHABAMENHEREBKE, 1917 F28 , BEEAR T "KEBRE ,
REABAME  XKBEAXNELBRARE REEBREBEATUKREE .
R 20 it ERHERETHSEENZL  EPARMEEEN L EE
BILEEEEEERE., BER 1917 FRABTAES , #FXTRERALE
T BEBERTHELES  BTLEEVLAS  BERE T EERRASR
RERGHENFAY  HALEHE  @FNBAVEETARENEHENE
Bt 1938 F ERFHETIHAERIRAREENAY.(F—8) &
X2 1960 FRE 1970 FRNWEERMCESNHE, BE , BREARY
WMEY , EEMBUNBEIRELEREER  MASEIE  BEXHEEE
MERKEF B ATHSEEEEYRATERERNEERE  SF2H
BYNERIABHFERYABAMERT TEAEL , MEREARNEE
B HEABENEBRBUNERER. (E—B8F—) RE, —BHYHESE
BANLEMENABVEETRALHERN K TREBHESEEI T EEN
AR WABAMEBTRHWNBRBRES ROT :

(@)1962 FEBH (BERRXAERZKAEEEES) (Declaration on the
permanent sovereignty over natural resources) ( E—BHZ=); (b)1973 Fi&EiB
B CBERRXARERZKAEZERE) ( Permanent sovereignty over natural
resources ) ( sE—BHEZ); (0)1974 FEBHN (ZERBEINZKETE)

H-F 0 1938 E - EFRACEREFR ALY HE (Hull) ¥ MRAMATLRT BRS
FHARAMAMIPERRE YRS T s b s jod it > B kTR
FCFHESR T B & o
AR g~ > 842 F

- B %- . M. Sornarajah > The Pursuit of Nationalized Property (1986) > Martinus Nijhoff
Publishers > 2-55p

- F - ¢ A/RES/1803 % w 3% http://www.un.org/chinese/aboutun/prinorgs/ga/17/17alll.htm

- FF= ¢ A/RES/3171 % = 3&; http://www.un.org/chinese/aboutun/prinorgs/ga/28/28all2.htm
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( Charter of Economic Rights and Duties of States ) ( &F—BZ M ) &, ©f#
HERNEERL., BRERNFURIEE, T8 , REEEBSE ( United
Nations ; UN ) KERBHERM , ABXKATIRERRE. SEUAREKE
EECRFARBERR , REBEXRKATENRAAGNRE, Eit , & UN
BHRERBIENIZEN (BRRXRERKAETERR) E (FREHEE
NEBRE) cEREENRS  EXWHBERERNWABZEAETRNR
@ OUYHBRERERANRERRAZABAREEERFIEE, BUKEE
ILEREESE  BREZLREERENTRE WFENHARSZ, BN
EXLERREFABEEREAGABCHYSHERNERBR, (&
—BFEH)

=, #BlrEX

B 8 UL ( Direct expropriation )

— R, BB ( Direct expropriation ) AIEZMT: (1) HEEHN
BARBR (ARMENMERE )R (2) ABRFNTABRRETA,
HERBKZESRR. (F—ESA) fin, ATERRESE  Himak
THHE, RERETEERNEG, ERENBFTATSRR AR
R WEEBRFNHSEBR IRNAERAEREENFTEREHEMEN
Rz, B K MBEEEHR. (F-ESt)

2. B ( Indirect expropriation )

- A Fw ¢ A/RES/3281 % = & % = i (c) ; http://www.un.org/depts/dhl/resguide/resins.htm

-FFI O AR Fw4h > 843 T 5 G Abi-Saab > “Permanent Sovereignty over Natural
Resources and Economic Activities,” in M.Bedjaoui(ed) > International Law :
Achievements and Prospects (1991) » Martinus Nijhoff Publishers » 600-604p

- B %> . M. Sornarajah - lbid > 349p

- B % - . Marvin Feldman v. Mexico, ICSID Case No.ARB(AF)/99/1, Award, Dec 16 > 2002
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FTER " B4ZE SN ( Indirect expropriation )y RIEHEFKATARNEMES
MERBNTAR. (F—BF/\ )RS  HEEBWAE , EETRINGEMR
B MEAEVENREEETER, SENEESVERIZENERX &
ELRAFREERABELNAR  FESENBIREEMERZE , At
BEBWEZEBCREEMBER 2 R THARNSEEN, LEEE
THABAEE LB (de facto expropriation ), ZF % B UK ( creeping
expropriation ) A #{t, ( indigenization or localization ) B R K R
M—MEENER, TEEAZBREALEARE (2 ) KERTELEHE ,
HYEMERREXE. (E— BB )(b) EEAVESZEEAN S FHEE
RTBHRE, (F—B—T )(c) ERREEEBWAE, (d) BRE KA
RRRAKNEVENEE  EERLRERTASIERMBLEINEVEN
MR (E—EB—T—)

(1) "EE L (defacto) 1 B

FrEE TEE LB ( De facto expropriation ); &g , ZBWF2BE AW
BB HEELERE, MEARBEEABEREENVEERERLN —EE
. ERTCHPAANANIBEILERERNES "EXBHE ( formal
measure )Jo " BUM A BESEPBR 5 ( the European court of Human Rights ) 8 " #85
ME) BMA "EXNER,, KAEMEREHUECZER., HE, HER
MeErRrA "EELHW . (F—HB—1T=) Tecmed RZMBEHS
ELrBRFEAR  "BUMERFENEBUBKA BN ZTHRHILEE KR

- B %~ B.A. Wortley, Expropriation in International Law, London : Cambridge University
Press, 1959, Chapter 3

3*- F #41 : OECD, “Indirect Expropriation” and “the Right to Regulate” in International law :
Working Papers on International Investment, no.4 (2004) » 3-4p

T-pF -+ Ibid> 4p

- F - +- : Tecmed, S. A. v. United Mexican States, ICSID Case no. ARB.(AF)/2002/2 »
para.114
- B - + = : Mellacher and Other v. Austria » ECHR > 1989.12.15 » para.44
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HAERAFMBENARRERLYE L EQEBA "TSELAK. HEME
Moo HEHERE TEELHN, RE TEBRRIEZEREVEER
BIRABENE=%F , IMATEREVEEZF =ERNAWER , AL
EMBAREBYMEMBENER .. (E—8—1=)

(2) T3& % ( Creeping ) 4 W

F&E LB ( Creeping expropriation )y HREEHENEE. TR &
SN, RE  HMEECMEEREAMEENTE K HRERTINE
B, AMARMEESECHPESERREBE. (F—8—1TH) "H#HRRX,
ik, AR TESBWL REEVABEELAE , M2t EEBAF—EH—
B LWEEITA , N, RERBABINERRNESEE, HENLKEH
At BEXBENEABAL, BERBFEAUAREYHNEQRS. Em
RREH O, $RMEDRZOABTZBFERE. ABAERREIURAEEA
BEHER. FREAUARRAMEIEBREEIRELNRARITA , FRE
EIRELVNANSBEXTHZIMERERS, BRFAMEXEME ( forced
abandonment ), FEABEERIRELTAE, (F—8B—1TH)

Tecmed RPEEIREI T Mcreepings AR HIBHETHEW , B
Tecmed RABERE T "EE _EBURTIZE 5 21U W 8 R 5 K R 152 Uk 19 &6
, TBEE LMENSEERAENER ., R ESHBREREZRLS R
BENBW , TEREBRTF - EEREABBSREBREESETNITA ,
RAMKE—RNEE TEHRFIERSRANEEE TUREZRS B (&
—BH—1TK)

- - += . Tecmed > para.114.
- - = : Hong ki-bin » Investor- state claim (FTA 2 3 3EFcis AT ) %4 :2HA >
2006.10 - 77 F

E-F- LI @A s FEEANE (F%IT ) ¥ 2 ¥ 199711 313 F

- pF -+ ¢ Tecmed - para.114.
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(3) "HERBUBMRIIERE.

EEEREHMEL ) THEERBURRRENETE ( measures tantamount to
expropriation )y FAREFEESHENWER | flin "HE LR RN B HE ( measures
having similar effect ) F— B — 1t ) "B B LR R BRI R EHE( any measure
having effect equivalent to nationalization )y ( ZF— B —1/\ ) "HEREBKR
Bl B 1L MR EVIEHE ( any other measure the effect of which would be tantamount
to expropriation or nationalization )y ( &E—BH—1T7 ) &, RIFLEZEHES
WE (NAFTA ) B 11I0RE 1 H (F—B=1), BEEF—HUBENEER
BEAFABEECSIBBEGEOBEREEMAZRE Y EILE —FOE
HEMBNREEMAZCKRERDNEWN "HERBALIBR B
( measure tantamount to a nationalization or expropriation )io TIBEAR "HE
REELSHBRzERE WER , IXEHEFHELERE. & Pope &
Talbot v. Government of Canada R H , P HEHT HER BB LB 2B
MR ER A EHUWAERE , M7E Metalclad Corporation v. United Mexican
State ®H , ZEBFRA "THERBEELRBWRzER) —FALFEELE
—EFRENHN; ZBBREL , "THERBALRBR 2 BIE, REEEEK
WEZME. (F—B=1—) Middle Eastern Shipping and Handing Co. v.
Egypt BH , MHBELTRT "BESABMEBUBREEREHEL THNK
MHEMRNEREL, TE Tecmed HEERE T "TEIREHE TR K BB

3— F - + - : TheBIT between China and Japan (1988) Article 5

- B - -+~ ¢ TheBIT between Taiwan and India (2002) Article 4 ; The BIT between Korea and
Costa Rica (2002) Article 5

3- F - 1 : The BIT between the United States and Argentina (1991) Article 4- & 1990 & & >
SR A RETORERTIHAL LR R T B R

H-F ot Article 1110: Expropriation and Compensation 1. No Party may directly or
indirectly nationalize or expropriate an investment of an investor of another Party in
its territory or take a measure tantamount to nationalization or expropriation of such

an investment ("expropriation"), except::[...]
3~ 7 = + - : ICSID Case No. ARB(AF)/97/1, paragraph 29 %2 % % & » Fmh2 > 259-260

2
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HREN TBRMERERE. M THERAKER., REZSHABNEE LA
W e ( H—B=1t=D)
FEHBERNERRENEREG LY "HEBK NEERER
%ﬁ#&%ﬁﬁmoﬁ%&am4%ﬁ§§&ﬁﬁmﬁﬁi(mm4usBH
Model law ), ERTREWHELES "TEFEHKL. "EESRL B TBKE

RMRNERE, TR , EEHWk, BTEECIERLERENERE.
(F—B=*t= ) REBEFTBRRIER, (F-—B=1THM) EiRT
XEIESEELER EEAN. N TRBARNBERK, FRE, BA

EREBERE AU S BTN TREEA, E TRNMERNERE, 2B
BHER. S48 ,2004 MEXERIZEHEEE L ( 2004 Canada BIT Model
Law ) E BHE 1B (F—EH=1HE ) ETERINEEHEREEAKE
RENARERNEBBNEREEMARIARTERBAEREN —ESR— R
B, EETREEHE. Eit, T8 "TEAHEREEBRER ., X THE
BTTHEANAREZE. (F—BZ1+X)EE,EShL , BREMBE
RAPRYREBYE THREERROERE) WAZRTIARNERNEER
B, AREREMNAT MERREN "EEEE., BANAAEEEK
FREEHTESEEBES "#lk., LEHR K HRERBHEIBEHES
BE, HRUARBREIREREBABNRGTA, ER THUARNIER

= ¢ Tecmed - para.114.
= -+ =t The BIT between China and Jordan (2001) ~ The BIT between Chile and Tunisia
(1998)

3- F - +w : Artcle 6 : Expropriation and Compensation 1. Neither Party may expropriate or
nationalize a covered investment either directly or indirectly through measures
equivalent to expropriation or nationalization (“expropriation”), except:[...]

3 - F - -1 : Expropriation The Parties confirm their shared understanding that: a) Indirect

expropriation results from a measure or series of measures of a Party that have an

effect equivalent to direct expropriation without formal transfer of title or outright

seizure;[...]
H-FotA o REEFRHY 2122 F
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3 E MM EM YR ( Pope&Talbot v. Government of Canada, Metalclad
Corporation v. United Mexican State ) #ZUHEY T R ERBHROH "HlkL R
B (F—BZ-tTt )Ezl, EREBFTAMERERRNIAER "HUL
BE BRIFEAERIREREFLN  BRMENTATER TR, 8%
HABTHERE. (F—B8=1t/N)

()R F AT FREN R

EEBtE BRTIHILEMEREE K ERLABRR. THINEUE
FIENBRERRSBREERELE "#l.. RRERETBKRFSERM
HE, TBRAEBERN "EREN( Police power )1 AFTEIEH & ZH( bona
fide) Rl MEBKBENRERER , REERET. EME —RARKE R
ERAL, Bt BHEAN "REL BERLERELT (o) BRESEESF
HERFIE b)) BRBUREERME, EF K BREWEREENRE
A TRHIMBUL (regulatory expropriation )i (EE—B =+ ) 7ZRED "#
FEBK, SR E  BABRERNSTYERELEME , ERBUER
FMAERETITERENMERNG  BRBFHMEEEHEERANS
BLARAME (F—B8=1 )\ "RETEEN. WAFERERERKRE
MEL K TBEEEREVELRAEFTEEEHMME "BURKRRERE
W 2 TBRAEENER) BERE TREAEBK CERERFGENEAE
1o

P

f- 7 -+ - UNCTAD - Taking of Property » 2000 - 23p

- p = -+~ o Gary. H Sampliner, ‘Arbitration of Expropriation Cases Under U.S. Investment
Treaties- A Threat to Democracy or the dog That Didn’t Bark?’ 2003,18 ICSID Rev.
1,2n.1

- F -+ 1 : Thomas Waelde and Abba Kolo, “Environrnent Regulation, Investment Protection

and ‘Regulatory Taking’ in International Law”, International and Comparative
Quarterly,vol. 50 » 2001.10 » 821p
H-ppz=t Hong ki-bin > fr %1 #% > 71-72 |
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3.EIRE LR e SRR

SH, #RGENBRTARL , ESEFEUAANERERREER
MELCABH BTRAWBNELRN  BERNAEE  BRESEEFET
B, (EF—B=1T—) TR, FATHERNBEEN 2BURAKRBEEL
BRATELIFELR , BBRELTFU-—ERS , HBABRKE LB ZEE
MR ( Conditions for Lawful Expropriation )

1990 FAUR  ERBERTEEREGBEERS , —RIIBEEBK
MBIRIESE (E—B=1T=) B ;(a) 2HBH ;(b) BERFTEE ;(c)
BRIBEERNEERERF ;(d) XNBE. B2, BHHEE L FLEEJHNEW
HEY , S LRSNRAFRERYE. (F—B=TZ)

()2 B H ( Public purpose )
MAZEEREBETIERTARFNENRE , BEEREATERIMN
LW TERAE, "HEgRE,, "TAHBEN. F. ANERRE "REE
WHANEFTEN.(E—B=10) EEERINAHBENNESIERM
B? EABREREEMERBTHVRE , ErERBERELBBSIBELTIFE
R TAHEN, Y, BRELEFAFTEBTHHKIBEELER T AH
MzERE, flan, BEREIBEBCEAR "AARAE) METHRKR. BAE
ZILE. REEE, EREAAEBMEERAHRERA, ATREEBE
EZBRERAEREHE , EXLERERMTHRARTNREEETEERG
WEHBERE 6 FH#RYH ERNGRSG  REUTURFEIEEREGLE
My YEER, At , SEUBRRERENASE L LS , T8

3¥- F =+ - : M. Sornarajah - lbid > 239-240p

3 - F = -+ - : BIT between Belarus and Croatia (2001)

3- F == Paul Peters, supranote @+ 56-67p %8 ¥ EF#H > pwihe 023 F; (a) 2
(b)) & pen (22415 );(c) A8k (d) &+ g2 B8R ;(e) PiBF &
A S (f) 230 * (catch-all); (g) M A& 5 (h) 2T &g -

M-Fzte ¥R FHH 239F
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%, 5140, 7£ Libyan American Oil Company( LIAMCO ) v.The Libyan Arab
Republic RRET "AHABFRAUFTREALEEMNLERSE , REBER
BRE-—MEMFE,, (F—B=TH) 1962 FHABEN (ARRXAERZ
KAERES) REEL "QHEX, Z2REARNSFEHARE,, T
=ERACHBTERREMEN 1974 F (FECEBENRZBRE) RRETL
HAUBHBERMF (E—B=1TXN)

MEER, LIEERES  AHABRUAASEEEABLLEZRYE &
RERNBWERER, (F—A=T+t) MBLHARNBENEIER -,

(2) R 431 ( Non-discriminatory )

EZBEEREHED TERFRR EEBRE L& EEBUBURAN ™2
HEW, — &, W 2AERE—ELF , RERE "FTHKEFRR, 2HBAER
RENBEAEE. ALEBRE LS EEBREAP e TFERERA ) EBR
E,RAMT. — MRS, A "ER RE TTEIFEE NERBEE.
BEz  BRBEBELMAR TEENKE, N "EENKRE,, R8RS
EHNBAMERBETHMAERWER  REBREBE L ZIFERW, (&
—B=TN\) o, BAREMHBERZLIARBERRLREZTEER 2
Bt , B8 "OHAENERR, M THERRD,, EREEKRER , EXN
BWBREBREZEEERSK, Fit, FRRBEZEBEREK L , R TEEH
IF &t ( reasonable justification )1 2 " Z B IE E M ( objective justification )
MRRARAER "FEAFRA L K. fla, SARKREENEIRAZE

7 @ “It is the general opinion in international theory that the public utility principle is
not a necessary requisite for the legality of a nationalization” S.Ripinsky with K
Williams » Damages in International Investment Law (BIICL > 2008)

H-F2tr ! BEREESLIEZFSE (ARG V2L 2EHMEER AL S pd &

A “FFMA LG R AT 2 EL o) feii MEE ¥ 23 FE -
¥o SHRAFDEERT Bl F 22 JIEREFFF A A TR -

DA Fadhe 0738 F

AR Bk s 845 F

ok

)
BT

|
| ™
v Ve

[T
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hiEE , A7TEZHABELZBN , METHBRRE "EBNEEM,
MER. TREAHMHBERNEBREEITAZ "HiER,, FIETZH

EEMBAEREKBBRELBENS EHEREMANEEL, (&
—B=Th) RTEEEL, MAKEBANABAZEREABAEEZ
BH TR EERESEMEBBEEZ—. 1962 F (BRXAERZKA
FHES)1974 F(BFERBERANBZBRE) RIZFERM KM, £ LIAMCO
REBHER, BHILERREEZTR. (E—A0T ) TREZXRGNHIE
ok, HARBRLRAAEENALETARATREN L ABZ AAFTEEM

BITNTA  AIUAANLEENTATRERENITR, HEHBLARAME , Akt
TNRETARATREAN LD AB <A MABEEMMETNTA , FTLUE

TRTRBEEMENITR. WHRARS , BUGHEEIH ( political motive ) 25
TRERLEZEDH A RUTEEYHERER KD BE.

()EEEEERF (due process of law )

BERREHBEL  "EEEEERF) R EURBEELRAKN & EERE
%, BRIZITRAIMR "EEN,, S RBEREE. BARA , BUERRF
LA EAERETE  fINEABEBRRNABRABFESEEBELBENER
ANER, URBENERF LRES, (E—80+— ) XE. Al BE,
MEXRFITNEEREDENMBHELIRE , BRBBEELCARESEEE
BERF. (E—E0+Z) ALERZFTNEERERN , B EEEER
AEEEHESER , Sl , BB EENFEERNRE , EAHK. BELS
BLUORENESEMNBENHE K ARIELEEFEE, BMAEEEN

H-FE2t4 0 Z2BACFRIHET 03940 F
E £ Fafhs > 738 F
- F ez +- : FA. Garcia-Amador, Recent Codification of the Law of state Responsibility for

Injuries to Aliens(1974) » 50-51p %2 4FF+ > F o> 289 F

- Fw -+ ¢ (1) BIT between the Russian Federation and Thailand (2002) -~ (2) BIT between
Canada and Trinidad and Tobago (1995) » UNCTAD, Bilateral Inverstment Treaties
1995~2006 Trends in Investment Rulemaking > 48p

.
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FIERNEERE—RE. EERLELRERFERERATEHHEENES
RBHESEMBRHENZELERER , LT ERHEE  REMWSRG
MITBREFTAETEE2EERF. TRHREEZEEFREREEEL
ERH "HRIKZE%E ( the minimum standard )y F " 2AF N IEFFIE ( fair and
equitable )y 2RI , EHRRE L , EEZERFEEH RIS MU 4
R, X1AE, (F—A0+T=) BMmEz, BRBEBRELN "TEEXE
BEF) AEEE  ESNENSTHE, (F—8HE+HM)

(4)%E{& ( Compensation )

FAHRFERBERREBEELEREXMN "AE) BEEAKEBEFLLRE
BREN—EEE, fla , BFEHEXEIE 1957 FEEOZERESS
MREERR  TREERBABROSIZNEENERN B, BRIEFE TRE,
. B ( prompt, adequate and effective u BY/E , BRI, HRIEZEN. |
(F—EB0TEHE) ESAEFBUTEIR 1927 £ 1K E ( Agrarian Reform ), ¥
TEEAFANLIHEXBAN Tt BETEE, WK 1938 F3 A 18 H
SRFBRHX X ARSEABHLARBETEAL, XBEBE B Cordell Hull
RI198FESA 2 HGEAFBNANBEEER , BIRBWVER "#AR
X%, ERNRENHERES  LALAGRYE , BRNEELEEL
HEFE—HRRARE L, (FE—BH+75) GH. Hackworth 5k , HEHER
BRFHNLERERE  E—REBEL  BABAVEREHERE. TiB
ETZHHFNBBRES  TUBRBHERSE. (E— B0+t ) EBLEE

32- ez -+ = ! RDolzer & Christoph Schreuer » “Principles of International Investment Law” >
Oxford University Press > 2008 » 91p

i- F 2+ w2 : UNCTAD » UNCTAD Series on issues in international investment agreements >
Takings of Property » 2000 > 16-17p

- Fw -+ 7 o Reportof the committee on Nationalization of property » Proceedings and committee
Report of the American Branch of the International law Association > 1957-1958.

3i¥- F 2z -+ = : GH. Hackworth, Digest of International Law (1942) > vol. 5 > p662

- Fw L= ¢ % OECD @ ##«h % 45 F 1+ T (Multilateral Agreement on Investment ; MAI)
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T ABABAREMAREL  ARAEHERE  BEREBEEEL , 83
W ER{LAEE  RREBNER,

4BBREME L 2 MERE

(1) ERBERZHERE

ERBBEETHBRRZNHESHE E4XRtE (cHBER ) RE
A@AE (RARPER ) 2cBRBT -3, fINEESETLEE, #HEZ
ENMENBEINTES. BRPERIR , REFEBEAE , K HBER
HERE , TEERBER , ERRIABEIN 2HERLE, EFEBEIRA
FROBERERES "AE, £o. B ( prompt. adequate and effective)
HBEL B "HERA L (Hull Formula), SHZHEEBREHEREBIREE
EEIRA THERA L (FE—BNT/\ ) SREERAERN THERA L

ERWUT

(a ) RIE ( prompt ) 18 1 FRIE 8L B 45 8 =5 & 548 8 ( without undue
delay b (FE—BE+ ) (b) "HED (adequate ) FE . RIEEBEESER
EZBE | —BRR ,"FD (adequate ) FHE) ERE 'EMEHNEREY

ko fiofe s B RS T Ak L s R REF DS 2 J1E 0 i)7
SARE o i) AR iE o~ o A B G s T (prompt adequate and effective
compensation) » iv) I § ;% =425 (due process of law) 4 3F¥ o @ ¥ & & 45
W A AR AP ﬁ%"“i"ﬁ:ﬂié‘ﬁ 2. “2 e H e (fair market
value)” » FE T LA XM E TV A d #F 00 (OECD  "Main Features of the
MAT"(Symposium on the Multilateral Agreement on Investment, Seoul, Korea 3-4
April 1997) ; "selected Extracts from the Draft Consolidated Text of the
MAT"(Symposium on the Multiateral Agreement on Investment, Seoul, Korea 3-4
April 1997); A B % > paidh2 > 846 F

T-Fet A FR-2®F BIT(20001) # W-5 44 BIT(2006)~ UK-% # 3 BIT(2000) »
2004 % B BIT #ic#= 2 % 6 i%5(c)~2004 4c £ ~ BIT g% & 13 i% 5 1 472005
UK BIT #icd=i2 % 5 i % 178 ~ 2006 = B BIT $ifi% & Sk % 270 %

32— p ez +4 : RDolzer & Christoph Schreuer » “Principles of International Investment Law” >
Oxford University Press > 2008 » 92p

188



ST R R — A R R S e —

HREVNEHNEZHERAERLZARERMER , KT T FHBERS
( fair market value ) ¥ FHRDWE . (FE—BET ) (c) "B ( effective )
HE, RIERE "9 RE (fully realizable )i, "X AR HEE (convertible
currency) 1. " BB E ( freely transferable )s #& T E,

BE "HERA. RSERBRERZ —REESE  TBE - LEREER
RAPBEEHERT "HERA L, BE "FF (equivalent ) #{E L. " IE (just)
HiE,, P, EE(FE—BE+— ) AE(F—B8E+Z)F. FB &
BIRFILEBENH BIT K% , B BREHTE LERESIE "HERI 1.
EEERR , BRI EAMBERETNEBREBER , UL (just)
HEABESRE, —BEt+=

MmEmR , FEEREVEEHESRECABLNEZER, flm "¥F
( equivalent ) {8, "IEE (just) @EL. "2 (full) @MEL. "NERF
% ( just and equitable ) 1B &, TiB "HAE, . B ( prompt. adequate
and effective ) #ifE1 R2 "TAE, & T¥E, fE, 2—BRRR , BAFE

VEEME. —BETH

QREBPERHEZRE

ERBEIRABESEN —RATERN "THEKR,, TMEEFRBER ,
ERBPERFcHBEIXBE B  SIFPFRBTERBcEEREHED
KA THEAR L. (F—BE+THE) RRAZPER(ME=ZHRER.
SEXRX ) FEBREEL (NBHEEAE ) HEAXFL "EE ( appropriate )

- It World Bank Guidelines on the treatment of Foreign Directive Investment IV-3

E- P I - 0 2008 A6 E BIT #5402 % 4 5% 2 38 " Such compensation must be equivalent to
the value of the expropriated investment... ; 4 @ & f @A e el F L 5 -+

H-FIo o JEw-97 4] BIT (1987) - = -5 # 2 BIT (1983) %

-F Itz FRE-A{L BIT (1980) - 2 B-* 4 BIT (1981)

- F I + = : Rudolf Dolzer and Magrete Stevens * supra note 88 » p.109

F-FIAI }45-%.\@] BIT % 5 (2000)~ ~ %-§# & BIT % 5 % (2000)- % F-/5 & §

# BIT % 5% (2002)~ 4 A-B 2 %4 BIT % 5% (2004)
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HE AEEEE TEHBTERECHBERBITNSHEERENTE
MEERESRA "THERR L, FRPERKOMEEE K #ARZPE
REBEBKEN "THEWHE, ASERRANHESERER -3, TBEMH
EEERFSIERER , BCRRERBTEERENE , tEERTEH
BERZREESKENRE. (F—BE+X) ERBPERBzEER
EMESRA "HEAR.L, TEHRRTERLEEBEHMARPERES
RERUNABEZBERATLI®KRE MAERATREEEHMEARPERET
RENAEERMAR , A "HERAL, (F—8BETL)

HILTR  #AHRTEARARDZFU "EEHE BEEEE ; B
TEREAMEREITEEREHER , AEKA "HERAL WER, B
KESHBEABKRGRRZEERE  EXF—ENHESRE, REFZTE
RINIEG , B EBREGELEAENBE@/BIFIZMUBAIRE, (F
—BEHETN)

B, BEIEESRRERERBRR
LEMR

—, #R

ABREEGEERBARER K BRIOHNEREREVEMTE AW TR

- F I -+ > M. Sorarajah - lbid - 244p

- FIC AThH AR R BRETRE 050 FEHAEs EERFT LA R R A S
DF AL TREFATEAAS N EFRFT BRSO P AR Raif 2 AT
g b T A A o M. Sornarajah, » Ibid » 244p

3¥- F I -~ ¢ Rudolf Dolzer, New Foundation of the Law of Expropriation of Alien Property ,

A J I .L .Vol.78(Washington D. C.: The American Society of International Law,
1984) > 177p
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., EEBRREBEPMABBKRKENER , RREREBEFETHR
ERBEUMTME , AMKBHEEZBUOR, HETFREEMBREL
HERERBRFRAMTATREERE , Y AERTTRAUNBIC TEEERIN
BikEEQETHERENEHE. wEEATEIEBARE  UFERRARMN
REEE,

REgEREHE  EHETREENBREECREMESTHRNE
FOABREEREEZREFGIWHE MAEREEEBRTETMHE
MEMEEREFRARE  SHAREEFERFAAEREREEQRER
WEBAREREER , REZEBEBRAREIRE. TREREE2REN
E2BUHERLE REERE (NBBZHERE, HESE WBESHET
EAXE ) -HmEURAERNEE REMLIBENREM AR CBYHIE
THEEENEZARANER, HlW , ERAKEIBREFRNEE , R
BERECHHBERE , RYUBBBRER T ARELE  BEHARKITH
MEHERE FTREBHUIEZAHEN., FERTEERRRZLE
# MEUMBIBEREENZRECEEETARN  AMtERIBIL
F—E/H.

Rt , BUrRTHAENEE  BHABRREENREVEEFHR
=, MEERMARZIITTEYNNEE , T, RBEERE , KAEW
NHEEWNAETHBYR , EREFHRESELGS ; RIRREERSE , =
RE M FENBKBREIITANE , MEETRSHEZERSTERU ,
kit EEBFRERIROBR  BAARREEINRABESERLRE
H, LRBERASENEEORRITEEREGENELE  MERTESE
ERERN AR FE,

ERTR B RHREE , T EENER BB RBITLEREW
B, BAERERSBIREEBRBEARBRTEEREWMECBR , #1TH
KIFRA LB , AEEAHBESBRER AR , EXAURBZEHRHF
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M2EE ERRERAHARAREBNEHETEEREHECBRRLEER
R K o

BiF "BMAEEZREESE L (UNCTAD ) (F—8EHET M), 2009 F
1A, B8E 2 EERFTLEREHTE(CERER 15 EER ), BEHE
87 EBEIRHTERREHE (EERER 75 HER ) HPIBIHEIER
BERKEITTEEREHBENBERRE 15 BER, 2515 : EEN 6 EE
R, HEEMN7 EER, EM 2 BER. RAGEA LR 15 BEREF 2 8
BER , BNAEDEE, FBRMEEE, RE, By, FHERN. ERERES. Nt
B, RRAZRAPL , RETEEREHEZBRERLB D M. (&F
—BAT)

=, BRESZLER

REBRZAFAEBBFIERFAETHNEREXRBARNBEELERET
B, GEZEAK. BRLIBREEMRNERSEAAERSE , ARB
BABNERREFTHRBARRLE, TRRLSHEERENE < BREK
L, —RTAREFAREIEFHBFAR, EEFR. BRCNBERLHEA
BWHEMRNERSBEENHERE, (E—BA~T—)

MEBHBERTF BB ESR  SBREAEEREBECBBRERRE

- pFI-++41 . Country List of BITs ;
http://www.unctad.org/Templates/Page.asp?intltemID=2344&lang=1

E-FAt AR r R4 RS ERETBITHIS BRTS 2 7 BRTIAG HHHL R D
BF S AR 2 RIER A BIEE LY DI NRTRE RSP v e 2
fesEf BIT 23 sy (A4 -5 2% ) P RFR T2 aGF3 R4
WE2RALY S 0T £ s LA A SR S EfoR] Z?E:}iﬁ"f(ﬂ BN
FILT A )N ER 2l (P2 v RA) ZRERAEEE X IRA -
0 & BRIV T ¥ 734 http://www.dois.moea.gov.tw/asp/relation] _1_2.asp

- F >+ - ¢ UNCTAD - Bilateral Investment Treaties 1995~2006 Trends in Investment
Rulemaking > 44p
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A TEARE AR, IZTRAEEELIABREHARBRRZERE ( be
nationalized, expropriated or subjected to measures having effects equivalent to
nationalization or expropriation ); , MEE2EEBREHERMBRERRET
ZETEEE, TBEMRH —LHWERS , EB-FRAEE BIT 55K
(1993 ), BE-MR BIT 2 4 4 1993 TR EKN ™ EA U HE(any measure
of expropriation) 1 B EAFMBIRRLELER , HEHR , EERMTPTEZEELE,
BEHRERER K. TEABULIEHE(any measure of expropriation) HYiE A
HBERME? ERBABREEMREMECEEZREMERN L, MAK
IRERREHEBRS L SHRAEEXRRE "TEABULIEHE ( any measure of
expropriation 1 ‘BIE TEENL. B , BECIBUHEERR 2B K1, H
AR ARARRARERELAMER , BERANF LHESENARME
o

AR, £EE8 REHESESFITNEEREBESR , HRBFRERBNK
FWEREE YEHRENEAHEERMTE, BR "ERL. TEE BE
B, HTEAELCHBRERMRcER.) R EEMRHA HREURE
RZYERENBREE TS , FFFEERRSAEBBU Y ERENE A
HERENFREAE, 0, HABEREETEREVECRERE , £#itE
BEEAHEIREEZINBER , ERE SR TR UZ N E B 2B /&
EeEzERAER  EMsEWEREREF K.

=, BREENRE LR

EEBREEELZL  SHELABHE IR "HEIBEYABRREECREY
EETRVNEE , 88 TREERSE (2B, TREME, EEXER
F. BE, T2, BREE ), AR 2B, o, Bt EFRENEE
REWME  HRAKWIEALERAETELRNY, TEBEESHREETE
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RERCHBERCEEMKNS  CHEERATHERBHER T ER
K, REREREANZBEEREBE. (E—BATZ)

1IN ENZHER

BAHERREERS , RN ENERAMNLEERRE  BKERA
TRAHEWN  ERBUEFNNEZRBE BANREIRERER. (&
—BATZ) A, ESALEEREMNNHGL BRAXBENEETER
BEMBRLEERFENERMAD KR (F—BA+TH) LEREGDH
Bk, ¥ SBERBENLTZE, IRIEHFREECHMENERALAN
BETHW. TEARHEREEBRAHENS M EEMNER , ATAER LT
REREIETHER HBER, #HARBLFEERNTERRL , BXZEN
CEREHENARIEAHBEN S EHBRRER D EHRRY

EEVNBERRERMEITNREDE LA AL BN ZHEIfR | &
REXNFRFLEMAR (fl, AHBH, DHFE, HERE, QN
EME) AMARMENEEREDBEHELLBNER S EHE R Z K
# TREEMNEERENE K SR BN EREASERTE
I KRB ERIER L

ERIRNREHED B LEEREHECBRFERERALBANZ
ZTERIMEE  HEM MRS ; Hln, ZE-HE BIT 4 (1993)"...,
BREERERASEBBEZEEBMN. .. (...the measures shall be taken for a
lawful purpose of the relevant place,... )s MEE-ZE BIT % 5 &% 1 &
(1989 ), BBE-:R&FIGE BIT 58 5 % 1 I (11999 ) "...except for public

- F=-L= @ UNCTAD - Ibid » 47p

H-FALz o BFER o R 0289 F

H-FAte o FRPRAR1922 & TS i % ¢ ARk PRk FRE-
FIEE TaZpen, & THwART 01962 & TR AF R XA LT T
AREMTAETE X 2ARRJIZERT AR, AEP O BRHY
289 F
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purpose related to the internal needs of that Party ( I EEEANEREGEL
HEW) ..o, MEBBR - LBRGIRE  RFLFEAHFE , TR
HABREVEFAFETHEHELRAR. FETHRURE , EETHEREE
EERER, (WEB-FRALE BIT 5 5K (1989 ) EE-EBEERZ BIT %
4% 25378 (2002 ) EEE-Ni#FEH BIT % 5 #E 1 1 (2002 ))

2 BB LR

BRESZEERERETERYE , RATHARKRELXUBERZE/KET
BEAESEMEENR , ITKREMYE , RABREERE  REHERREZH
EELZEBRBMARAEHAK, BERTFENSGEESTE —RELKELE
M, BRI E R TEETRRERR  BHEHMAEEE (NQHEN, EE
EEERF, #E) N ERIURRER.

EEENERESESITNERREHGERRE " TREAM . RS
BURR TTERBRME cXNFRABEETE , ERABRERERETE "I
B, 2ERE  ERE TSR B E A2 A E AR R R
(Bl BER, WE, EEEEERF ) <#E,

BEEEXREEF LR

HEEREMEL , EEMBRZE=ZHRERE " EEXERF.. "EE
EEREF. EREBRBBUBCEZREFUARBBEEFMESEZHETH
W, —REFENRREERBR G LY. HEFTREESFEARAKE T
EHRBEREHMBYERBREECHERN , KRR THLEBERBF AR
B, it , BFECABERFTITRHENEN , 28 REHE OB
ZiEHNEK. 5B, SBREEREHECBRER , EBKREETRHRER
MER , SREENBREEHBERAE "EEXZEEF) NEE, (&
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—BATH)

EBMEBKKRRREELEERF LR, TASHRKRRE THE®
MBRGERREEEZEER , HABRBURKERTZEELEERFREA
BRAE, i, RIFZE-NFH BIT F4EE 2 (2001 )RE,"F
FEEREANETERBBRZHBN—HZ2EE , B RBRZHBHN—H 27
ERHMBUHENRZRGERERECZHE , KBREABEMEZRARRSE
T, EREEGREEERENELAFEREENERBFHBREFR
E,EFSRELKBREREMBIMEE  MARERTREFMRENESR
BF NERERALELEEFZERBRS. (F—BATK)

ARE, D, BRNHEEZILR

EEEREHEL  SEMBRZENRG 2 HE, Bz MmERET
BARABBERZED. B, BREREMBEIINSHEEREHEK "HER
Bl ( Hull Formula ), & "H&E, 2. BXio "R ( prompt ) FEL &
ERIEGEMESRKME ( without undue delay )o (FE—BATE ) ZD
(adequate HHE /RIEERMESTREZFE, —MRKR," F£H( adequate )
HE) ERE EUERERECHRENEFRNEZHERRBERNILZETR
EWRHR | IKIE TR FHBE ( fair market value ) B F RO EHE L (&
—BART/V)T B effective ) B L RIBRIR " 7805 IR ( fully realizable )J,
M3 #8 & (convertible currency) 1, "EHHBE ( freely transferable )1 %H
mTHE.

S8 -TTHHERM BIT FSKRE 11H (2004 ) EE-N#FEH BIT % 4
&5 2 18( 2001 ) $2E-FE 2R PG TE BIT 55 5 &5 1 78( 1989 ) 8BEE-#m BIT

- F»+1 : UNCTAD - Ibid > 47p

- F>+> ! Hanchan-sik ?t 2 4 > Fagh> > 199 T

3- F » + - : R.Dolzer & Christoph Schreuer > “Principles of International Investment Law” »
Oxford University Press > 2008 » 92p

- B =+~ ¢ World Bank Guidelines on the treatment of Foreign Directive Investment IV-3
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EBSRE1H (1993 ) RSBASHEEREMEMRANBESRE (HER
Al —MERE(F—BATHL) T8, EE-EIE BIT 5 4 &S 1 (2002 )
MEZLZHBUCHEEERE "2 F M T #E (fair and equitable
compensation) 1, Z#&-2ZEl BIT 2 6 &% 1 ¥ (1996) R E" Such compensation
shall be adequate, effectively realizable ) , EE-FRFEE BIT £ 5 & ( 1993 )
HEREEEEN,

EREE-ENE BIT 5 4 %% 1 1H (2002 ), EE-ZE BIT % 6 R 1
15(1996) , EE-FBERAEEE BIT 58 5 #R( 1993 AR HEZEEEAR ?
EEERIREHEL  BRBKRHESRE  E "THERAA, FE , R A HA
XFRER, B, "TAF(fair ), "AEL (just) "FROI(full) "HEE,
( reasonable ) & , FBEKNWAZHICENE "HEKRA, HEANER, (&
—Btt) R "AFEMEEME (fair and equitable compensation )1 Z 3T
RERRL "HESREL BEEHR , FBAR "TRE. £o. BN ( prompt.
adequate and effective )1 MHEREHLR "AF¥, kR "¥F, #EFEZ—®K
®BR  MUASERAENEEMEE. (F—Bt+—) EEB-REBITE6KE |
TH (199 ) EEBAUER "HERL, ETHEE (-8Bt TZ)

BB FRAIBITHE SR 1993 MMEEZFRERENMT,"... compensation
which shall be freely transferable in freely usable currencies without
unreasonable delay..1 , B % " & B 2 EEE (without unreasonable delay) s BBk
Z "TRZFE, (prompt ) #E , HX "REEEUTEERBEY A, HH
B B BB M( shall be freely transferable in freely usable currencies )J EREH
W (effective ) 18 , ALLHARBE LR EFTRERN "R, 5.

- F =14 : UNCTAD - Ibid » 48-49p

H-oF oA 2ok BFREVRCET IR FRFLIOEY R T LRr o §
bl #573] iv »3F A — > RIETI Discussion Paper Series 08-J-013 » 7 F

- F - + - Rudolf Dolzer and Magrete Stevens, supra note 88 » p.109

- B - -+ = © M. Sornarajah - lbid - 243p
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Mo WEXT  BRFERBTNE "HERA, AEEBETRE,

M, HEEES R LR

wEBEEEEBURNRREFEZMHE, BABRAMEEBTHNRE , 2
FRERVIAZPERBAEFHEINZER , TBRARBREEZHER
EF/EINLEZEFTEANERANER, ERBERERER "HE, &
2. B ( prompt, adequate and effective ) Bl , 7& % 418 ( full compensation )
ABEEE TEBLEZPER (NN TEMBER ) R, KERTEAR
ZBRE , X EEAREEME (appropriate compensation ) 1= %E 3R ff R 4d
ERE, HttZHEEREGERARECHERE  flUuTSHE
( equitable compensation ), 3 ##{8 ( fair compensation ), 3 1EFFEEHHE
( just and equitable compensation ) ( &EF—HBHEt+=)

HAREHHENREMABBzESREE , ESHEKRESFL , E
BENERESN LHERECEY BRERMY, Gla,. BE 1992 F£ "H#HAR
TZHABEZREFEEM, ( World Bank Guidelines on the treatment of
Foreign Directive Investment ) £ 4 k2B 12 H (FF—Bt+H ), & "EEH
), & "HE, ®D. AR NEE , KIBEE3ERE , BEASEKN
BEZ "AFHIBER (fair market value ); ARE , ERERBKR L
B E BB M iE KRB AR E M , BHEESHE "D (adequate )

-F-S L2 AR Fadh o 846-848 T

- - L+w 1. A State may not expropriate or otherwise take in whole or in part a foreign
private investment in its territory, or take measures which have similar effects,
except where this is done in accordance with applicable legal procedures, in
pursuance in good faith of a public purpose, without discrimination on the basis of
nationality and against the payment of appropriate compensation.

2. Compensation for a specific investment taken by the State will, according to the details provided
below, be deemed "appropriate” if it is adequate, effective and prompt.
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(F—BtT+E )L (F—EFETK)

RIEREFRAGHGE (RFRN ) ERBESEE, BELSEZZ—BRRE , #K
EFRZBERAMERNHEESXMURE , w0 1994 F "EFRBRERN
( Energy Charter Treaty ; ECT )88 3RE 1 H (d)(&F—Bt++t)BHRE
" FERHREENREVEEBTBRBILERT TAE, THMNEHN
FE ZAWEXEEEBRNREVEZ A FTHER— 1. Bt "ECT,
WA "R (adequate )y #HE , WHSAZEEBRREEBHERA "%
% ( adequate ) #{E , 540 NAFTA(ZE 1110 %), 2004 XE BIT &% ( 5
6IRE 2 (b), F3IIH ) 2004 INEK BITHEEE (F 13HKFE2H ) %,
(F—8'ttN)

AXHERERRERE LBRRRPEBRRETECRAE , LBREHE
NERERERMEITCERRENE  BRBEAZERZER,

LA ERNMEEER LR
WEAR , Rig "THRBITZHBEZRERFIEEBE ( World Bank

- -+ 31 ¢ 3. Compensation will be deemed "adequate" if it is based on the fair market value
of the taken asset as such value is determined immediately before the time at which
the taking occurred or the decision to take the asset became publicly known.

HEoF St RRBE RAREe 0 FiE Do i, 5 17 T & 32 (appropriate) 4 1
=T & 4R (Hull Formula) ;> 3 =LA (adequate) # ff | | i FaT s 3
¥ & (fair market value; FMV ) ;> #7125 :83%4p & 48 f i 20 » 7 12 42 05 MHull
Formula+ FMV ; 258 o 28 % » paigh? » 7 F

- F - -+ - ¢ (d) accompanied by the payment of prompt, adequate and effective compensation.
Such compensation shall amount to the fair market value of the Investment
expropriated at the time immediately before the Expropriation or impending
Expropriation became known in such a way as to affect the value of the Investment
(hereinafter referred to as the “Valuation Date”). Such fair market value shall at the
request of the Investor be expressed in a Freely Convertible Currency on the basis
of the market rate of exchange existing for that currency on the Valuation Date.
Compensation shall also include interest at a commercial rate established on a

market basis from the date of Expropriation until the date of payment.
g_‘:r_—'ﬁ—‘—-‘-/\ D3 Ao Fadhe o TR
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Guidelines on the treatment of Foreign Directive Investment )1 58 4 {528 3 IH#]
, HENEBERNTEZ " AFEHIZER ( fair market value )1 BIRIR ,
EMERBN LR EERBBMERAN KB , EHEFE
"5 (adequate )y (RE—BEtTN ) ZEZHERREBEBURALFH
SERK. T8 F-LEEBREGERT LAFHEERUNA , BREE "the
genuine valueJ, "the full and genuine valuel, "the real values, "the market
values & (F—8BN\+), MEKNARXEZZNERTR ?
ERERREBELAERANZTEESL & "EEEMH (the genuine
value )1, "3 M E IEE#& ( the full and genuine value )i, "I EE % ( the real
value )1, "TI3Z{EH ( the market value )1, " PIZEE# ( commercial value )1,
TERRER (actual value )y ExHAEEERHEMR "2 FHIEERK,L (F
—BNA\+—), RHRETEH "RHITHBE ( current market value )1, "2
T 3B E M ( fair market value )& "IRITER( current value )& "2 FEAK( fair
value )1, "W IB B ( market value , mark-to-market s BEERENER (&
—BA+Z) MEEBRHRANM L RAZHEEREHERA "HERA
MAFHHER,, MARFEARER  EXAFLITUEBRAEENER,
(FE—BN\+=)

oS L4 AMCRERE TR F A S 2R T 20 8 FE A AT E
Hfe® 30 ST A2 ST R GRS T ST A A
A EEERLT T BH Y & o

- p A~ Giorgio Sacerdoti “Bilateral Treaties and Multilateral Instruments on Investment
Protection”, R.C.A.D.I.,tome 269 (1997) at 399.

i*- F ~+ - : UNCTC - Bilateral Investment Treaties(New York: United Nations Publication,
1988) » S6p

H-F AL FRALT CXHIMTOIBEMAOE A —ZDEVLEBL— ARG H
£ 55%2F (2004 & )>251 F

- F ~ -+ = Both, the relevant provision of the BIT and the general rules of international law,

led the Tribunal to conclude that the Respondent had to compensate for the Fair
market value of CME’s investment (despite the absence of the “Fair market value”
wording in the BIT). The Tribunal’s thus equated the “fair market value” standard
with the treaty formula of “just compensation [representing] the genuine value of
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EBEANFTBER (FMV ) KB BEERFAE L EMMGE , AESANEZKE
RBERXRIEZERRTRAMHRE, EABRTZABEERESEIERE. £ 4
e 4-6 HERETBRBECERMEELR , HREHRMNT .

(a) " AFMIZE 1 ( Fair Market value ) HRAFIERREB SRR E
EEMEZAESR, TEERESE (BILXEL ) EFRZIN "HER
BB ( going concern | FE—B/\+M ) tit, b EERIFELE EH( going
concern ) B ER , ER "HERITMAEEZEL (Discounted cash-flow
method ; DCF) (&E—B/\1TX ) RFtE. ReRFAHELIREBEEZRK
BB ( time value of money ). FEHRIBE AR ( expected inflation ) R &R
B (cashflow ) FREARMBRRIFEMREREBURE , UEEFAHRR
KBEBRERRBZERRESIHNHERSREARTE, T8 (b)) KaEHET
HPTELENERE , BEA "FEEEKS X 1 ( liquidation value ; HRIEH D

the investment affected”. The Tribunal viewed these “concordant” concepts,
scattered around more than 2200 BITs as “variations on an agreed essential theme,
namely, that when a State took foreign property, full compensation must be paid.”
CME Czech Republic B.V. v. Czech Republic (UNCITRAL), Final Award of 14
March 2003, para.493, 497; S Ripinsky with K Williams, Damages in International
Investment Law (BIICL, 2008)

i¥- F ~+w  a “going concern” means an enterprise consisting of income-producing assets
which has been in operation for a sufficient period of time to generate the data
required for the calculation of future income and which could have been expected
with reasonable certainty, if the taking had not occurred, to continue producing
legitimate income over the course of its economic life in the general circumstances

following the taking by the State; World Bank Guidelines on the Treatment of
Foreign Direct Investment IV.6

- F ~L 31t Y discounted cash flow value” means the cash receipts realistically expected
from the enterprise in each future year of its economic life as reasonably projected
minus that year's expected cash expenditure, after discounting this net cash flow for
each year by a factor which reflects the time value of money, expected inflation,
and the risk associated with such cash flow under realistic circumstances. Such
discount rate may be measured by examining the rate of return available in the same

market on alternative investments of comparable risk on the basis of their present
value; Ibid » IV.6
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XAH Gz —LAER "BEMES . (willing buyer) EFERUTEE
HetE 2B EESLBEERE. )(F—B/\TK ) (c)fhdEz
FEREER  RENBRENEE , &8 "EEEHERK.  (replacement
value of assets) ( EE—B/\t++t )=k "tREEH J( book value) (FE—B/\+/1)
R, (E—B/\TH)
BEREENBENRSEREINEEREHEBRERTERFEE
BeWE , T4 "TAEAMEERS) RTLAFHBERIUNA , tERENA
FZE (WTIHER ( the market value . EIEEH ( the genuine value ). AF1E
#%& ( the fair price ). HEH ( the value ) )o WM EFTR , HARBEEKR 2 XF
KREMAE , AMEAASHEMAEH G £ - "HERNNLDFHE
B, REBREAFMELZE MU MEHEREEITNE BREGE
ZHEERCEEEE (1) BEE-EEEZBITESHE F28(1997)"™m™
BEHM ( the market value )1, (b) ZE-EIE BIT 5 4 &% 118 (2002) &
IE fB#&( the genuine value )1 (c) EE-FFHHER M BIT 2 5 KRS 2 1H( 2004 )
FONFAEHE ( the fair price )y HEMRBARE "TATHBEERKL HEANER,
EBIENR EEBEEAREZBITESK F21E (1997) WEBEHEMEGE
TR, ZNEEEFTESEA "THHER) UACHMABEER K EXRE

|
-\.\
]
|
4
-
|

~ . "liquidation value" means the amounts at which individual assets comprising the

enterprise or the entire assets of the enterprise could be sold under conditions of
liquidation to a willing buyer less any liabilities which the enterprise has to meet ;
Ibid > IV.6

- . "replacement value" means the cash amount required to replace the individual

\-
oy
]
=
4
-
\

assets of the enterprise in their actual state as of the date of the taking ; and lbid »
Iv.6
* "book value" means the difference between the enterprise's assets and liabilities as

\-
oy
|
=
4
.
4

recorded on its financial statements or the amount at which the taken tangible assets
appear on the balance sheet of the enterprise, representing their cost after deducting
accumulated depreciation in accordance with generally accepted accounting
principles. Ibid » IV.6

A L4 ¢ UNCTAD - Bilateral Investment Treaties in the Mid-1990s > 70p

|

-\.\

]
|



B T R L — A R Y s

MEMRASTETLE, BRAME,

A AR R 2 B

HAZSHEBREMERESL AL T "HRRE ( prompt )y = "EIEE
( without due delay )y WAE , RMABRRE EHRE M EFTHEAW 2 KH
MUK B 2 1 18 2 B HA R & R 13 1378 B & & 4( time lag between the date
the investor is dispossessed from its investment and the date of payment. ) ( &
—BAhT)

BRIFFL UNCTAD e  RITEEREMEHNR LERBEAECFEX
AEE, TESRAUT (F—BAtT— ) (a) EZSHEEREHELS
EFREXIMNAMEZEE, (b)) FEEEREBERE , FREBERENZM
BERHCEAEREEZ  XIT2HELESENE, (o) MBZFTERRZE
F B A 17 ( applicable domestic rates )R EEZSEBANEREFTEZ, (d)
RESEREMERE  ANBHNHEEXVRH BB TN,

HERIR e NHESENEARICLERERECEBR , £28, &
BRSERAOABRTNERREBECBRRRFREBEINEZRE , RHA
WmE

BB - ERED BIT S5 (1993) EE-ZFE BIT 2 6 1% ( 1996 ),
BB W BIT 41 (1993) EE-EEWERZ BIT 2 81& (1997 ). #BH
2B BIT 55 5 & (1989 ) HAREREINHWREBERBUHRIF .

BB XRFTE BIT ESEE 118 (1994 ) MER-ZRFIE BIT £ 5
528 2 T8 ( 1999 ) #/RTE " ...,shall include interest at a prevalent commercial rate
until the date of payment,... (EZFEEZFEBK —MREEMRFTEZF
B) 1o "until the date of payment ( IEZFER )1 EREFMNEXZINSLEETE

- F4 -+ : UNCTAD - Ibid - 48p
- F4 L - : UNCTAD - Ibid > 48p
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HEMAET, EERMNAELRR 2008 EE BIT EE AR ( 55 4 &
B2E)(EF-BATZ) Fo
BB N#EHN BIT FE4KE 28 (2001 ) SE-FEHHEZEM BIT £ 5
{5R2E 2 TH ( 2004 ) FTE Tinterest from the date of expropriation until the date of
payment( BB THINZ BIE2F R )\ BE-EIE BIT 5 5 K% 2 (1996 )
Minterest at a fair and equitable commercial rate ( X F S B Z A ERIFR 2 F|
B ). FRE-FHHEREM BIT 28 5 &5 2 3 (2002 ) Minterest based on the
applicable commercial rate ( ER AT BEANEERNEZRE ). BE-EREZ
BIT 2 4 #3583 1 (2002 ) "AIBAKBEERTRER 2RI E (interest at the
applicable commercial banking rate )1, E= A T # R THEHN R S X8
B, mARAENSFTHETENEMEFE ( the specific moment ) EH
B3R E 2004 X BIT BE AL 4 (b Y FE—B N += )M 2004 tnE K BIT
FEDBHEEIBE (F—BLTH) BERE,

JAXRMNHHEEE L&
FARIUXMNNHEERE , FRHRNBENERT "TEHRIRBEE ( freely
convertible currency i ( FE— BN TE ) R "EHMERABEE ( freely usable

- F 1 -+= 1 2008 Germany BIT Article 4(2) " ... shall carry the usual bank interest until the time
of payment;... |

- F 4+ = 2004 U.S BIT Agreement Article 6 4-(b) interest, at a commercially reasonable rate
for that freely usable currency, accrued from the date of expropriation until the date
of payment.

- F1-tm ! 2004 Canada BIT Agreement Article 13 T3. ...and shall include interest at a
commercially reasonable rate for that currency from the date of expropriation until
date of payment. |

- AT - AR PR ER R  ARE A AL
TR WA TR Sk 1 (BIR PR 1R R 41 B
dHE o G HRRE N AR SRR AEBD @5U  T fR
AREETAR? ET M EERR TEAGEIERY o H 3L RBEFER
B IAGRAZ T E o 2 F FHEAE Y R wfu}ﬁ R AR AT -
FRRAR AT R AT AR RARY SR EART R TS
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currency )y BEXMAAFR (F—BRATAR) BE10FH , EBREBER
RATREBETRANEE, (F—BATLE)

BRI 2004 EMNEK BIT HEEE 13 K 3 BRERTE , "HEEBT
BEHRHRBREBEEMS AT X2 ( Compensation shall be payable in a freely
convertible currency )1, #R¥% 2004 £ B BIT & L5 6 %58 3 HMZE 4 HR
E,("EHESHEM;ER K RBLAFTBERRE TUEHERARBRE. XK,
MEXNELFT -, , THAXE BIT REEZAZ N HEREATEHRER
BE, TBRIR 2008 BE BIT R EFE 4 IRF 2 BERE , "HELABRA
BB, LU BEHEBE, (..., it must be effectively realizable and freely
transferable )1, R EER "EHRBBE, M "TEACABE . HEERE.

SH,ZHEEREBGERTE L EEB "BEHRBEE ) RINHE.
THRE-LEEREHRERINHER HARTICEABEYRERE &
EERBERT , MNESEKBXIBERNKZ TEE (appropriate )1 BEBHH
ARXAHEE. (E—BAtN)

BERAXANHEERE K EMEESERD BTN E R RET EHUK
BRAK,A=FEE, EB-5EH BIT FoFFE 118 (199 ) =& HE
BIT 28 4 68 (11993 ), EE-FTHER M BIT 25 5 R 2 1H (2004 ) AR
EUAXNNHEEES "BHIBEE,; EB-HME BIT % 4 K% 1 18

NI E Y FRE G RE R AR SNER P L [ 2o fEapms
Bodofér i fEs .
http://www.ucan100.com/CoursesDetail3.aspx?Articleld=870

3¥- F 1+ > . The Deutsch mark, the French franc, the Japanese yen, the pound sterling, the
United States dollar and any other currency which has been designated from time to
time by a competent international monetary organization as being in fact widely
used to make payments for international transactions and widely traded in the
principal exchange markets.
http://www.websters-online-dictionary.org/fr/freely usable currency.html

- F 1+~ : UNCTAD - Ibid > 50p

- B 1+~ Germany-Sri Lanka(2000) ~ South Africa-Turkey(2000) ; UNCTAD - Ibid > 50p
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(2002 ), FREN-ENE BIT 28 5§58 2 38 ( 1996 ), EEBEI-FHRAE BIT £ 5
R2E 1 18 ( 1989 ) FEE-ME BIT 5 51%( 1993 ) BE-SFHIERM BIT %
5HREE 218 (2002) RBE-fEEN BIT 5 5 %K% 28(2002) . BE-ZX
FIZE BIT 25 5 %5 2 1B (1999 ) 2R EHA "BMRE ( effectively
realizable )1 , REE-FRFALE BIT £ 5K (1993 ) — KN HEMBER K HE
BEABZEARELRERABE L. BEESEARBITNSHERRED
E—MEKA .. shall be made without undue delay, be effectively realizable, and
be freely transferable. (... , EEV I A SERERE , YAERERE R
R EHBE) o TBEEERERREAAEN " HREER( effectively
realizable )y BB 2 H#? Teffectively realizable; FWRITKBLEBIREWME
BHH TRIFBEEREGRNL (FCN ) ERFBEEMEHRNL | Teffectively
realizable; MEB —REKE 'RV NEBEBHEE, (F—8BALTH),
MBBRBFBEKREMNISILEEMZET BIT 5 6 K5 2 1H( 2002 ( =8 ),
& Teffectively realizables; HEBRBEAR 'EXR#L.. ARHATR , BR "X
RN EEBEE,, #ATKRNERREKRRZNFRAZERE , BEMRE
HMBRERTXAHERESRA "BEHRBEE 1

fh, %

3

—. B, BERRE BIT BUIIRRZEZR

1.5 ERUR R B4 ( Annex )

- F4+4 : Ko Gwan Sik, M.C.W. Pinto, J. J. G. Syatauw, 'Asian Yearbook of
International Law Vol 5 1995, , Martinus Nijhoff Publishers, 90p
P China-Trinidad and Tobago BIT (2002)
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RIFEMRIREEL , RAWAEIE 2 &F w2 A BESRZ HEE
ENEREE, TENEE_HEBRRR BB ELER , TAXZFHK
HERPFEREREER/L, EEEGN. BEBMcERYESENEASE
B, AHEREEEABMEECBEBRREFTRBEHE  BBREEREAR
BEAKRFERZNEE  EEBREABRZHEREREREEITHREZ
BRT , BB BECERRESR , BEESRZHERELSHER
HMBEEZEHRBEEREHE., EERNERBEEERENKR , RAQ
ABREFEZREVERBHFELEBEEARHENMHIER , TEEH FEK
FNTEREERS , EMtETEBEEUERAANENIUS, RLA T HD
FEAFARANESE , A€ 2 REWHTE LR B EAU 2 R E AL,

£ 2004 Bl BIT # &L 6 R 2004 INE KX BIT HEEE 13k 118
(HZE%—)“dﬁﬁWﬁ R Bt (Annex ) SABAINRE "TBEEBYL
ZYHEEENBREE, TBEZALRWEWNMGRTERERNBEBWKAEE

3= F #- ¢ Annex B.13(1) Expropriation The Parties confirm their shared understanding
that:
a) Indirect expropriation results from a measure or series of measures of a
Party that have an effect equivalent to direct expropriation without formal
transfer of title or outright seizure;
b) The determination of whether a measure or series of measures of a Party
constitute an indirect expropriation requires a case-by-case, fact-based inquiry
that considers, among other factors: i) the economic impact of the measure
or series of measures, although the sole fact that a measure or series of
measures of a Party has an adverse effect on the economic value of an
investment does not establish that an indirect expropriation has occurred; ii)
the extent to which the measure or series of measures interfere with  distinct,
reasonable investment-backed expectations; and iii) the character of the
measure or series of measures;
c¢) Except in rare circumstances, such as when a measure or series of measures
are so severe in the light of their purpose that they cannot be reasonably
viewed as having been adopted and applied in good faith,
non-discriminatory measures of a Party that are designed and applied to
protect legitimate public welfare objectives, such as health, safety and the
environment, do not constitute indirect expropriation.
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RAEMBREL , FIARXUAREEEE MG B 2 RERBUT -

Bi% 2004 EE BIT BEEMHE BE 4B (=B ), "HEAWK ,

EMOFTERN—ER—RITH , ERRSARNERZAR A BERFTBEBIY
A LB BEHEEREN.

)

()

HRERESEBHETHEN—SFREN —ER—RIITRAREBREE
BUBHRE EEEUTUREMRE  RERBEREERI NN S E
(a) ZABFITRNRKESE  HAERBN —F R —BERX—RITH
HRERBEEBEEMELENEEZE  YTRUEEBRERRE ;
(b) ZBFTRAHXSRENBWHHN, SENBSENTHEEE ;| UK
(c) ZBUFTANME,
BRIBOMBERT , EERBEEELHEN , MRBELHRE., T2 R
R FE AR BY I e T 48 AR R R UK
BIREE BIT BE EZBBMGREEARERN (WA KRR,
2RRR ) UANBREEBRRZAHNTA , BB BE#AKN=E
R (MBRTANRKELXE, BFTAREHFNTREE. BT

I

oy
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4. The second situation addressed by Article 6 [Expropriation and Compensation]
(1) is indirect expropriation, where an action or series of actions by a Party has an
effect equivalent to direct expropriation without formal transfer of title or outright
seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by case,
fact-based inquiry that considers, among other factors: (i) the economic impact of
the government action, although the fact that an action or series of actions by a
Party has an adverse effect on the economic value of an investment, standing alone,
does not establish that an indirect expropriation has occurred; (ii) the extent to
which the government action interferes with distinct, reasonable investment-backed
expectations; and (iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives, such as
public health, safety, and the environment, do not constitute indirect
expropriations.
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ANME ) EZERRBRFRNZRINMN G £, FEEEREMEL

EieMHAXREEEEBRcHERENERASEEZBE , AFANT

HIER

() W EEBFERRFABRSTESHEHEENER , RAMEFEHAX
RENHNRZ EE, EXBEA , B5FBUF R G BER 7 UE T #E,

b) EREFIRBLER  BREABEBWANURNMEREZEHBERE , BF
HEZBHNBRETURBARBENEMEE B,

AR, B EESMAEENFRRA( O BDWER (inrare
circumstances )\ EMIE TAHEFR S ( public welfare ), ¥ 37 Hl M Bz H ER
BEE) MMUELEREN X FHERHES 2 HRMUENR,. #FX
LABREARE,

RLEMR , RREE, BEFITEEREGER , TEEESIESUMH
o

2EARNABHERECER

AEMIBNEERENE , REREBNEBFTEEREMENT
et MR LA BRERABAEEFNERE (HAFEBEFER) 22K
BinE, HAETWARXPEREBCEEREBE , EXFHELE (HEEWH
{€ ; appropriate compensation ) ZHRPBERBRZEHBFESIECHBER
FERNBESRE, EXBEBNERR , —5HE , BESENERAETE
R(FHFEEHBER )R THCHEBERERZITEEREBER M EDH
RERCHERE 5—0H , REARBPERETHE , AREFFER
EmMSIECHBRERCHERE, Bt , ESERBHE  EXBARILS
ZRBHERBERFAEARENMBERMRR , ZLEIERHERY —KNEH
BRERcHERE, KRR MEESENREHHEITERRENE , ARNWE
HEKSREENLEIEANIYES  UAMBERHARREESTESRE
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RESSIECHBERMEA "THERR . HERE,
HEIEHBRAUEE  MESEZ-BRAXTTHEKAERN L FHSES
RERLECTERE, THBATEKRREZL , AERENELTERE
ERm—t, MEZHKREN, ERBAUARBHESRB ERER @&
BERTESXNtATREETEANEL, AHRAREERAERERHE
BRAECBEEFHRE REHARERERE  HHEFEEESERK,
MBI RERE  MEFTEEREMESHERHBEELTERE,

=, %

THENEEREHERTALRNEEED K EENEEREEH#ESE
ERBFTEEREME. EFK, AR RN EHARTE  EEN
BRESEIBERGEIINEE LNTE AMERNGRZIBARECHKE
H, EEERNBERAT  BHA-REBAUTEENEEHEREEREED
REE , EROIMBEEZHFHBRETH CEHERESHEE , IUARRHE
BETEEREMECTREBUE RS, AN ZHRHEREBNRE AR
FITEEREMER  EREMEEZOREREHHEZLZRAR , EMEH

TREXZMBEZITEFRCENEBREIRNVBER , ALMERFREE
HETERNEEREMERAER , AXTRERERN R R mETH

zo
31,0
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