HEERT R AR T 2R S HI

i [ B BT BOR R BE T 2
i o B RS I

g =
SOl B v B AR
Bl H AR S % B s T it = ~ [E RO B R S B T R Y
B EE T BRI 1%
— ~ FCTC fyEnyitantde B PR EdEE HIngR & i
FHE S — ~ Philip Morris v. Australia
T N E R ESEE — ~ Philip Morris v. Uruguay
= ShEERE-EHE 80/80  {fi- ﬁ? BEE TR E TR TR
A PR B
P~ A B EEE R AT LK E — ~ RIAEE LG R
PRI . ﬁk LR Y HE i
2~ [E] R U B B SR A 1 A (7 T
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— ) o IRBIFE LA (World Health Organization » "~ WHO) BYifiat -
NP FEREIEC ARG 7 HEA - Bk 89 B AMRIER —FHH
faF - HEFEC ABRTRERMI (G =) AR AL IRy L3R B
BRI - AEFTF 2B I B T S B A Ay AR d B R - FEE 7Y
1575 71 B MR DR R R il Ry B AR - 70 B SR B A s T B A Y T
B o NHE A U R RT B AY R R A i - T DATIEG A ] 3B O S 5 B A R U R
SEILE R ARS - TS [ RS B A B R I REIREE B ~ DU AR E Hl 2 S
EIHh T R E R E P EB ST (G =) - AR EEREZE - Q3L
FARARERIBI AL - 5 m] FUR Sz 2 BRORF B IR N BRORF O 74 o A 2R T 4 it e L
FHBH T+ ©

2009 5 - B5hr=E B HE H BE— 2 BRI ( Single Presentation Regulation »
N SPR) Eil 80/80 A1 (80/80 Regulation ) » Bl — (LA HA 5 AL AV EE Al R -
A A L A 9 s ] B A RE P A T R 5% 80% - [RIRERRT 1 A RS AE
PR ERIRERE AN © 2011 5 PRI B SR ICE By s B8 B R = B — A iR T
¢ (Tobacco Plain Packaging) » #i—FTA SN E 2P @SN - A58
E 2R ARG AR OE IR AR S fl b - SRR AR AN W e A T B A Mt i Y
FRAIFB - fE LRGN T - SShLE BUR BRI BURFE RS - il st s iR
IERE ] - G BIRREARFE k5 [ 7+ W] s s e B KA p Ak e T 2R

ix - ! Seegenerally U.S. Department of Health and Human Services, The Health
Consequences of Smoking — 50 Years of Progress: A Report of the Surgeon
General (2014),
https://www.surgeongeneral.gov/library/reports/50-years-of-progress/full-repor
t.pdf.

i - @ WHO Media Center, Tobacco Fact Sheet, WHO (last updated May, 2017)

http://www.who.int/mediacentre/factsheets/fs339/en/.

PAYEHARRER T2 OER T ASER ¢ AT HNF IR SR

TELREAT witH A I E B B WTO B iz 2R AL o B0
FEEw & EBEEME 5 Bt % (Agreement on Technical Barriers to
Trade » § # TBT) 2 3t%h » 4L > LY » A K F 6 ¢ X& TBT 2 22
ERMF Y —LHARI R F LT A B R A R EE L AR
&= (2017)-

1
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R EHN ARG E CHE - MIEARCERIRTTERERZHW - BhIE
BRI FE IS | R FA RN RIRT AN - F o BB R4 B 4 B s S A1 5 B i 8
/] (Philip Morris International Inc. » "N Philip Morris ) {5 %] B 7 3= Bl 58
ISR e Bk - PEERBUN & S E T E TIVES - B F L H
R AR Ry A B B P B - IR RIIR B o E IS B A SR A
i eI PRAEHER - FEMPEAEFH > Philip Morris Hr—IH 35k " BUFRIRE
U T+ Bt S R AR BT R R L - ERBIRR R E AT - R BUF S
RS MNER AR FE ~ B L A A B R B R AT R » BN A S H
Y ~ WGAG T-AMNET R AR IR - JTRERE R &R - 2RI BRI E
FINH BB BHIRE (right to regulate ) BEZEHE (police power) HYFTE -
IRENFERLETE BT - BURF AT DABR ] s R AU 722 T S ZEAG Tl - DL
DNFHERRS ~ EERB o LRI IRFEDIRE -
PR HA AR BRI ERAVIR Q. » 25 1R 5 R 50 ) EC s R R e L ~ BB Y
B AR RERY G BRI TBE 2 Nphhl e n] DUE I B IR RE 7 S5 Le 543 » 192
A A ARG HYREE © 4E Philip Morris FTg EERYRE#kZE - Philip Morris
Asia Limited v. The Commonwealth of Australia( ff Philip Morrisv. Australia)
ZARAIE DL TP SEERE | 05 - RS IS At R SR BN 5
LSRN E S S E R 5 i Philip Morris Brands Sarl, Philip
Morris Products SA. and Abal Hermanos SA. v. Oriental Republic of Uruguay
("~ Philip Morris v. Uruguay ) Z€rt » {th# RERR$ 17 re A RE A 1ok A HEE 1T AH
BRRS B A ~ I S BRI RERY R S - #SCHCARSE SR B n] A R 2R 70 B 8
o EEEE HIE 2 B SN BIR ISR 2% - LA - AR A Bl 25 5
J T B [ 2 R R RE Y ot » R RORE BTG W L IR LR - BRI Et
M T IR A R Em Y EE - 2L RSO —ER 0 S i i i B A B T i
J5 o AR LB DU RIS B B A ah AR B A i - S R B fe ol
REETFRE B R R L B AR E R R 1 b B R R DL B R
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HUTIRERY e + BR T ER AR S UM R B L IR e R R AR I B PR 1%

EE TS < EIMIRR 5 56 =545 Philip Morris v. Australia ZEd Philip
Morris v. Uruguay ZERY7 T8 » Mz 3R e i dm i 15 2 B A 4 it EL 28 Tl
AU B AR T REROT » B t% - ASCIERIARRERY M B BL AU A - 1R H S
T T bty B AR I e B A 2 R R BRI Y B 0+ HARERR B IR B AR BRI E DA
TP 3

Al > H gk bt B8 FR % o L2696 Lt B o

58 5 2 SH 187 A 1R B T 2 1 B 38 Ve % Bt R R B oz D £ v B8 T 1]
i FAE B H 2 sz BRI BR B - T H R AR BRI A Y B K HE
T ZGEY WHO Fiilis@ L FR R PEHIAEZE A4 (Framework Convention on
Tobacco Control » "~ FCTC) (G M) o et AN REERR ~ REERRIE » 3F
ZBIRHYBUFLL FCTC fYEHEHEN] (Guidelines for Implementation ) 323
KB - BOIRE BN E ST B - AR ~ R T8 R
WEZERESE (B 1) HPERAEESH R EERHBNE - DIIRBIE
BIdiE R Bl - KB 86 fEHIEIECH] » WA R IMNBHEZRENR A LA RS
EASMNR AR B R AR R SRS - W B R Ed T RS
(L N © 96 FAEIERF - AE—D BRI ARG BE R ~ R
il T BERR PR 7 I R R B e S A SR - B RS R B B A
HAERAE B EG AT ~ K 35%mE (3F t) « TR ER 6

iz w : Heather Wipfil, The Global War on Tobacco: Mapping the World’s First Public
Health Treaty 177-78 (2015).
T L2 BB L RGATENEE S 92 FBERTE TR A

o0 R E B 1698 0 F 3334(20 9) o
Tl 86ﬁﬁvi’rmﬂ; 5 7% 1:? FEEBRAEA GBI A B
ﬂ'——’rl;i‘}i%\:§°J
EESE 1&%ﬂ»‘i’%l‘ﬁ#]éa~6 %157 r‘;fe%\rw G LALE GRS BAiL2 2 32
L ST R A f»x,’z;;éﬁ_,ﬂfé?s‘zf pf—pu“)»ﬁ‘%:‘\-’&}%ﬁ\‘}i:ggf‘%
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Yy A mE AR i B DI HA B IER S - HRRHEREE R
[ ALY S A EEBIER T2 85% » PRI IR 8 1 B ASA AR -
—FrARarER i ERTHE (BE /) o BERTBRSAYRY on A 2R T Bk
Rk YR ERIRRE - CRFFZREERSGT (BE L) ARMalArefLfEpE
RN ELIEE - ATEKNHE FCTC AYREIR ~ AL EAE R BN » DU
PN B S 17 S RAS B A ety R 2R TR e

—  FCTC S#ENH SRR R 0B’

FCTC Jfr 2003 £E5E RS » & WHO BRI TR HIE BB A InIRETT -
AR RS T A T B N S AR R (RE 1) #HPIEE - it
VLA EPERI IR G VR SR - AR 1k B S PR P 0 85 T IR R B
Bimssfie (GGt +—) - HAl > FCTC E2MEA 181 EfiiBl - HERZhe
B BT 2 ENAR (GE ) « FCTC Rk FIRAE BN & BIBUR ~ 2 3%

2 FEfET o AFEBI N ZASCHEIRE L S RES2ETHFE
FEERADLIFGAPE R A B 2 A F TR B R
BAFEAMTR BT AP EER A AT 0 o

EA D FEAAEII G AT AEBE FRERP S 48 (2017) 0 AT AR
106 # 1 °* 4B#&:‘!ﬁ%}‘fﬂ;‘iﬁﬁ},ﬁﬁ%’_ﬂﬁéﬁj,ﬂwf{%—ﬁ—lﬁ}p»;’f
TAEEH - BEUFENEE AP L SRRk ES S O
AL EGFE I RMCHAIPHES A EY - T HEF BT
SO RBETARETLZ - B A AT E R P REEE R NP 2T
A FRELETRYENFRRT R -~ wRET R A 3 F A
—k?k%ﬁ,ﬁ‘ﬁg,\é AL T oz v r>RAR-ZHE- KRS ~FAFHL ) S
FHpEs e AR ZNF RS R FACFHAL  FHE
¢ 2 His z’%ﬁmiﬁ PRiZ 0Bl d ¢ o0 F B ‘/f‘fD/{J‘FLE]J? T P
WERZPBIYR? @ AREEER ¢ ADE WA o

i 4 : WHO, Plain Packaging of Tobacco Products: Evidence Des1gn and
Implementation 10-19 (2016).

:x -+ ¢ WHO, History of the WHO Framework Convention on Tobacco Control 2
(2009)

3 - ¢ Wipfil, supranote =, at 37; #ic & > WHO A X412 S M AT IEHE § 5 2
KFREZEREL R GEF2a > 1718 F 48 (2015) -
X+ = ! Valentina Vadi, Public Health in International Investment Law and Arbitration 98 (2013);

WHO Framework Convention on Tobacco Control, Parties to the WHO Framework
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A G - B - DURIRE AR E R - M0E T I S 7 S R
5% WINGE L BIFER )T RKE (Conference of Parties * Nf§ COP)» L COP
i NFge/MH (study group )~ TTAE/INH (working group ) i Hi < BHRRFSE »
e T BOE R BB - FHEEHER] ~ AR T RE R - BEASHER 715 LA
B Jit v U Ry B IR A R BOR A 225 FEHE - i FCTC RS HE B #E ] A5 AL
REXER BRI R AR | (B =) - 1 FCTC & N & EIZHIAE
MES ~ SN IRA AR EAEN] - AR R AF B L LR AR <
RUEEEST A
FCTC 2 11 f& " )RS 2SS R | (packaging and labeling of tobacco
products ) S IR # EL B Y A A SRRy B ARIR (B FU) - 55 11
PRESKAF R B FEREDR T 5 it B EERMAE B AT DUEA R (R ~ 3538 ~ HKBR T RE
HHR - B2 E - GF R A SRR S0 T B DIHE S SRR 8, -
L5 AR & e s P 1 7 A R — PR R m R LE HLAth A B S R/ Y
SERREN AR EAEE ~ fl ~ AR ~ [BE BUEAARRE - Hrla s TR 5
PURFE o~ THURFE o> TR g FEEE 0 (BE T s SUEERE RIS - 541k
ZOR T RHEF @A e - DU RS AR M LRI R LA
WIRA RO A F R R A RS - W) AR HAE A - BB RENE
afls (1) FERREI R L ETERAHUE 5 (2) FESCEBEA] 5 (3) EXIMAINE ~ BEH

Convention on the Tobacco Control (last updated 17 July 2017 10:35 CEST),
http://www.who.int/fctc/signatories_parties/en/.

HAZ R R AFAT R0 B FL AW EMAR LM G E F RS Wi 8
I ¥EIREFELRALGS 0 F 24 (2015)s mAY > B RE G ¢ e TBT 222 &
REFT A HARIERF 2T MR A FPRZEFET LG 0T
37 ~56 ~57 (2017) -

it w @ FCTC % 13 if# X R & ~ W4l {o§ 24 (tobacco advertising, promotion and sponsorship )
TR GRS GRF e REHORE BRFAV AR KBRS BRL 2 FH o
- T B K HIEIGRH o KA o2 E ¢ RAM RS S 11 EATRE 2
MEE o mATEIEHS I3ETEAL

@+ 7 ¢ FCTC, art. 11(1)(a).
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FIEHT 5 (4) HALEEEE IR 50% - EHAME/NR 30% 5 (5) Al EREVEEAS
&l Fr sl B, (GE +75) »

f_ BB SR A - FCTC R SR H BUTERSE i R 7RI 5K
Mo B R ARG T B R 0 BOHE B R T - 1 RS BURF Tk
ECER AR - R R P A B AR R I (B 10D - i - THEZR
AR BIRNEZERZRIEBNEOR - 7 2R B IR E & 8Ol 1 H e
QU G T R BIANT B A P RIRY 8t (RE +/0) 5 # COP it 2008 57

Rgad o B FCTC 26 11 &~ 58 13 REVEEHEN - (aE ThIgas FCTC
gEE " FrENGETLERE GE T70) A& LRGBS
B ~ SRREE G ~ e SHERN - DURBUE SR ~ B ah A DR (LB (1
FHe TR DUEINE BB RAYA RO « B AL IR RS
RIEETT - MR Ry R RE A R R A AR (BE =) e

FCTC fERy—BIBR AT - Tyl il RERRSFIFRA PR T RER L HARSL > H A

@+ ¢ FCTC, art. 11(1)(b).

-+ = ¢ WHO Framework Convention on Tobacco Control, Guidelines for Implementation: Article
5.3 | Article 8 | Article 9 & 10 | Article 11 | Article 12 | Article 13 | Article 14 63 (2013).

zx-L ~ : Kate Lannan, The WHO Framework Convention on Tobacco Control: the International
Context for Plain Packaging, in Public Health and Plain Packaging of Cigarretes 11, 32
(Tania Voon et al. eds., 2012)

x4 : Conference of the Parties to the WHO Framework on Tobacco Control, Elaboration of
guidelines for implementation of Article 11 of the Convention, FCTC/COP/3/7 (Aug. 21,
2008), at 10; Conference of the Parties to the WHO Framework on Tobacco Control,
Elaboration of guidelines for implementation of Article 13 of the Convention,
FCTC/COP/3/9 (Sep. 2, 2008), Annex 1, at 6. “Parties should consider adopting measures
to restrict or prohibit the use of logos, colors, brand images or promotional information on
packaging other than brand names and product names displayed in a standard color and font
style (plain packaging). This may increase the noticeability and effectiveness of health
warnings and messages, prevent the package from detracting attention from these and
address industry package design techniques that may suggest that some products are less
harmful than others.”

- -+ WHO Framework Convention on Tobacco Control, Guidelines for Implementation: Article
5.3, Article 8, Article 9 & 10, Article 11, Article 12, Article 13 and Article 14 63 (2013).
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RIEL T e AL BUE A e eI TR Bl M A e e (B = +—) -
FEREE R — S AR AR HE - Tl BB AR AR 2 H 1Y - 57 LAy
BIREE TR (B =) » AERERICERITH - WM ISR EEATR
17 ZFE R Ry SR R LG

=~ BN

REZmadt;£%E (Tobacco Plain Packaging Act)

2011 £ > BEYPNE R 2 TSRS — M BRI TP DR i G B 5 - SRR 1E
VRN PO B o A A A R — RO MBI R - IEFE RV ~ B FRER/N
PIEWIRERIEE - PREBR T A IRE R T IR A RCE AR AR DR s
1 ] DR e 7 i s U E i 2 - SRINBURAR(S ERRE Gk - BBt

FERR AR B A RS BB A REEE 5 T IR RS R AR
PRRE S, DUk TR ARBRBEAETINE 1 F - DUEREETHBIR 2R H
B GE 2 t=) - BHE L [EEEOEESIIRRNE LRI - IR
& ( Canadian Medical Association ) £ 1986 FE{HfE I AHEE (3 —+P4) »
Btk FCTC 1£ 2008 FRyEai il AR 11 FREEEE 13 fRAvhEfTHER] -
T 2 S Y PR R I et it - F2 0t iR A F R B SR B H5 i &
BELEE (RE — 1)

- & M wHIrT o F 3839
= S FCTC % 265 % 1 A FBp 5 4% 5B L it 209908 R F T 445 > i
- - = ! Tobacco Plain Packaging Act 2011 (Act No. 148/2011), sec. 3(1) [hereinafter TPP Act].
- - » ! Jonathan Liberman, Plainly Constitutional: The Upholding of Plain Tobacco Packaging
by the High Court of Australia, 39 Am. J. L. & Med. 361 (2013); Chang-Fa Lo, Plain
Packaging and Indirect Expropriation of Trademark Rights Under BITs. Does FCTC
Help to Establish a Right to Regulate Tobacco Products?, 31 Med. & L. 521, 529 (2012).
= -+ 7 : Conference of the Parties to the WHO Framework on Tobacco Control, Elaboration of
Guidelines for Implementation of Article 11 of the Convention, at 10, FCTC/COP/3/7
(Aug. 21, 2008); Conference of the Parties to the WHO Framework on Tobacco Control,
Elaboration of Guidelines for Implementation of Article 13 of the Convention, at 6,
FCTC/COP/3/9 (Sep. 2, 2008).
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PR LS - R EE S IR S B A R ) 2 - BRI MR E R

T BRI po AR 5 P B a T - R A B2 1 R 8 R B L Rp e UM —axat (i

AN o BUNSI RN HEI T < PR AR L AR SR T R B gk

i B4 | (Requirements for plain packaging and appearance of tobacco

products ) Z HASHH

L RN SMIERA SRR SRR A ~ BAE ~ T s A A AP
ARBRE M - B A SRR (B =115

2. PREIIA -~ SMEEVA AR EE AT GGE =1/

3. RENEEIAMFBEEM R SGE TR RS GGE 1) - "[LL
JECE S~ N E] AN (BEE R — AL E N AT S AT RUE < e
KRNRERR (GGE =+);

4. FREAIMUTSRLEHEY] ~ NMEFEE - BEE - BB - RS
BrgiE (G =+—);

5. REMIEEELBESRRRIERGT GE =+2)

6. HRAAGIFAGHEMEFESARE (G =1+=) -

B E w28 SR BUR e AR ~ REWIMEET R AT E

FEEYSMEIRR ] - A ERE IR AR RGAR ~ BEEEHER - SR ARGy SR A T ~

A TE NGBS A /MBS U - LA - RS RE 2 DL B AR AR

- -+ = ! Chang-Fa Lo, External Regime Coherence: WTO/BIT and Public Health Tension as an

lustration, 7(2) Asian J. WTO & Int’l Health L. & Pol. 263, 266 (2012).
- L= 1 TPPAct, sec. 18(1)(a).
- -+~ @ TPPAct, sec. 19.
ix - -+ 4 : TPP Act, sec. 20; According to sec. 4 TPP Act, “mark” refers to any line, letters, numbers,

symbol, graphic or image, but do not include a trademark.

xz L TPP Act, sec. 21.
ix= -+ - @ TPPAct, sec. 22.
tx= -+ - : TPPAct, sec. 23.
:x= -+ = : TPPAct, sec. 26.
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RN RIET A ED 75%  WH AT ED 90%MFER (GE =70) -
AR HE MR N 5 2E 5P ( Department of Health) 2016 fERYRFSeERs: » EHASEE
RN A R FE A AR R E S A e Sl A e - B
BRI GG =+7) -

= BEhiEE—SIREE 80/80 # 8l

TR EE IR R RAIBIR Z — » NG AIE R 5 B3 —
{E% -T2 IH FCTC HFHWIRITAZ FCTC BEMBEE (3 =173) - M
REE B - P EBUR IR RGBSR E - 2R H A iR s
A FCTC (ZARHE - DUN B SR E B P S R ER P il E < B — 2 B Bl 80/80
U

SRR 2008 4 8 At 514 8k S - MUERTHERIR & I RN IHIHY
it R R ] DA B f R AR R AR T AR 50% (B =+8) » Hise b
HREI] TSNS ETeE T M —SAEhk ) <R A SR e R
(GGE =1/0) « 26 514 5-ES XA " B — 280 HIFRERESE

J
2
I Hi
iij2¢

= -+  Competition and Consumer (Tobacco) Information Standard 2011 (Cth), Part 9, Div. 4;
AL > fidhizt= > F 7-8¢
: Australia Government Department of Health, Post-Implementation Review Tobacco Plain
Packaging 2016 26 & 35 (2016).
~ + Wipfil, supranote =, at 115.
- = ¢ Ministry of Public Health Ordinance (Act No. 514/2009), art. 1 (Uru.): “Be it so ordered
that the graphic images to be used on tobacco product packages be defined in five (5)

\
e
"
.
Iy

-
!

images combined with five (5) inscriptions, each of which must be stamped respectively
on the lower 50% of both principal panels of every box of cigarettes and in general on all
packages and wrappers of tobacco products, as well as on all packaging and labeling of
similar characteristics in the order and according to the shape and colors as displayed in
the adjoined Attachment, which forms an integral part of this Ordinance. An equal
number must be printed of every type of box design for every brand that exists on the
market.”

= L N o Id, art. 2: “One of the two lateral display areas on cigarette packs and tobacco product

containers shall be taken up in full by the following statement: ‘This product contains
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3 RESKATE MR T A ReH B —AYRSEEET  WEE L O I EE ~ #
AR PERE ~ BB RFIR S AR AAEEE - BIABEGEBR T » BT
TG - FELUE R E B a R A AR R e PN A L N R AR R E L6
ARENE (BF =T70) - gL - — WSS eI E — S & EM » I
I A 0 50 T B 25 TR A pe 47 B o o BB 2R3 T B8 Ry B 70 & A E v
(B = 3 ~ AR SRR IEE - EOR S EE T —# 7=
EHEE (5 U+ » DL Philip Morris Ryl » EFr A Y &LE Marlboro [F5
F P EHEH T Marlboro Red ~ Light ~ Blue ~ Fresh Mint PYZRE Y » BHRNE
— 2 HAYBE Marlboro {£8 F Marlboro Red iRy LIRE (&
P9-F—) B 7 Marlboro LI} » Philip Morris #5557 35 P SE A B H:
fl L RR A AR R 7 RF & SPR M HREIR B — K& LA L » B2 S Philip
Morris [0 6 A& E 13 FEF R SPR » LZHPE (RFHEHAF 7 FEzK
R GEE+=)-
2009 4 6 H - Fshi FIEE AR EE 287/009 #E#fi < » BRI QBN RE
TN R AR EE A G TE IS WA T A 80% A ERYTHIRR (FF U= » ek

nicotine, tar and carbon monoxide,” with no specification as to the amount thereof [...]”

ix= -+ 4 :1d, art. 3: “Each brand of tobacco products shall have a single presentation, such that it is
forbidden to use terms, descriptive features, trademarks, figurative signs or signs of any
other kind such as colors or combinations of colors, numbers or letters, which may have
the direct or indirect effect of creating a false impression that a certain tobacco product is
less harmful than another, varying only the pictograms and the warning according to
article 1 of the present Ordinance.”

et RESTHERT LS S KRP SRR Y L3R 2 34— Philips Morris v.
Uruguay % 3¢ = p % 1TEREEFT2EFBEERFAHES E€H 2 5 5FTF 9

(2017) -

3w -+ — : Philip Morris Brands Sarl, Philip Morris Products S.A. & Abal Hermanos S.A. v. Oriental
Republic of Uruguay [hereinafter Philip Morris v. Uruguay], ICSID Case No. ARB/10/7,
Award, § 111 (Jul. 8, 2016).

e - otld, 9 145.

rw L = ! Ministry of Public Health Decree (No. 514/2009), art. 1 (Uru.): “The health warnings that

are to be used on tobacco product packaging, including the pictures and/or pictograms
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iz T 80/80 BIHI |« IR » BTG 20%MN A S BB ] e S A
PTG BT - SRR M (AR S - S B
R 2 PR

M ZRRBEREFMEZRES

R i B I B Ry ) 5 | B BRI B iRy T3 - I R R IR Rl A &
AIREZ BRI FR R R AR BE ] o DRI A2 Rl - ERAETRINBUR IR
25 LA R A I P AR AR A e O A EC e A RO RER] (B U+ - (HERR TR
BT CE R SRS - SR R A - O B IR H AR (E

ISR EHER R IGR A A — AT A B ERRT T30 IRRZE IR FY
R B P RAR - AR — R EL R A BE1S A L A IR S IR Y R AR

( family of marks ) B2 pats /{5 F (trademark variants ) FfE2 » 17 80/80
A QI B W] BE 58 15 774 v DA ZH IR AE 8 A b 50 8 B2 B I 5 P 3 i o R AR Y %
& o B4 » Marlboro Fy 1 [KIfE 80/80 KR » AMEAMEAEHE " #] V) [BIZEHY
Lep - ERAEE SRR EE (RSB PM S fERR BRRR - R
AR - RIS i R kAR e AR E A -

HNEZEMS - rtRAEEAR T WS E & Bl AYE S - R SRS

B o e 35E 5+ (non-price competition ) 3 EHYAN5E 42551 5+ 111 85 (imperfectly
competitive market) H1 » —fH B KB 8 (B B B R Z IE R 45
i I E YL R e R W R R AR S B Y (A —R4AR (trademark allegiance )

Gt U+71) - BRER SR ERRR A A b MO RS R i R EER B A

and messages, shall occupy the lower 80% (eighty per cent) of both principle faces of
each packet of cigarettes and, in general, of any packet or packaging of tobacco products
and any packaging or labelling of similar nature.”

xw -ty  Lo,supranote = -+, at531.

e LT ERP S THF RS R ERERER o S E%E S ¥ 18R 28 F
68 (1989); 4 48 % &g > L= » | 104
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W B B ast i B i > TS Hoi i - R AR et R EF BB iR L - DL
{o EC A T R e DU i U (EAS A B ~ TS B 201 (R DU-F75 ) » FRtEw]
H1 - ZR R AR B PR R AR S S A IR R R R R G U+E) - 7
WA B {EA B RO SRS, » 31 ] RE R s 22 B FOAR i85 bz i =R A
Rt (GE U+/0) - MRS RS BE 2 & E (Bilateral Investment
Treaties » N BITs) - WIHERF S $2 0 AR B35 P A 10 2 Rk e e
i Ry P& (Investment) [Y—7d - 7522 BIT (yfra# (FE PU+J1) - KL -
Hh B RSN B AN UG < B B R AR 5 AR EF G IR E R B
B> AHMEERE GE LT) - A EERERIFTE AR E L5 E N ] RE
G U (expropriation ) ~ 2NN ERF#E (fair and equitable treatment )
AR - AR S EMEUROER 5 - EITERAGT W -

2 ~ ] 45 T e B ol % AL R

AP Z BRI E RV TR A RIS (R A t—) > B
FEA L FREDE SRR S /K HE BT B /K HE I R - (R e S B R AR

e -+ 1 Wipfil, supra note =, at 131.; Philip Morris v. Uruguay, 99 204 & 279; Philip Morris
Asia Limited v. Commonwealth of Australia [hereinafter Philip Morris v. Australia],
UNCITRAL, PCA Case No. 2012-12, Award, § 6 (Dec. 17, 2015).

e L = ! Lo, supranote = - =, at 540.

e oA f Ry wdkizt = 5 106 ;5 Philip Morris v. Uruguay, 9 194 ( % Philip Morris v.
Uruguay * > hé 27 3 e XF ERE R U S (1 A A
PRREE L FEER A RAd A FRAFLE LERRT R A
B BPR 2 PR e r o)

T L+ 4 : E.g. US Model BIT (2012), art. 1; Germany Model BIT (2008), art. 1; France Model BIT
(2006), art. 1; Lone Wandahl Mouyal, International Investment Law and the Right to
Regulate: A Human Rights Perspective 163 (2015).

7 + ¢ Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law 20-21
(2d ed. 2012).
:x7 -+ - ! Vadi, supranote -+ =, at27.
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SR N RGO ZE o BB S - BIRA ]R8 A SR AR A - 1t B
FAYSEE 1 ZE il B BN 5 B B TR R B M A58 - FERIRR IR EIE T - i deE

BB 53R A SR ~ HR TR LR SRR RS RE AL B P AR
A T -

S

HRKREFNS - BUFNEZERERT - SiE AMEREETRA
F o BERREI GGE i +2) o s SRR - AIReiR EFRE AR E
HIBE B s i e G RT EE - ERgELMERGHENSE (G
ht=) - EEBBCERINE A Efp B ENRS - —ikims - V58 R
SMBIN o BABEREAN AT B R B T REAT By - WIS AE B RR E 1H R B2 BIT A
JF Rl EERAR PRI R By 138 KB Rk ~ e A Her] s - FERRIEERE R ~ DL
KiaTREANGEIGHERTE T - ERESHKINEA M ErRET] (GE
FA0) o AR - BUF S AR E T KA 22 R E A - AMER]
AE et i B R A B IR - (AR A L BORA AT HELAHES) - H AT HE IS i R I8 RL
JE - {5 31 3 [ A PR HOURE i i e SO BIN N RFr ~ BURREFHEE
Mk (B A7) - TEBIEREEE b FEEe U 5 i 35 A i Ry PR A B
HEARIIRE - M ABIZBIHIHE (right to regulate) HUHEEEE - HE L » BUNF
BT Ryt R R B S B RERI AT BE - R Rl B ARE U IR TR R E A (G
Fin AWK

= : Dolzer & Schreuer, supra note 47.
S ZER O RSKRTALO IS AT FGEE . WY LA B EEE ] L
<> > F 108 (2011)-

EI e D R RERETEL R %#'J%*@iﬁﬂ?[—ﬂ Fifciciie s ?ov o M2+ §
B2 EFL L% 0 | 15-16 (2012)

x7 -+ 7 ! See Lo, supra note = -+ w , at 546-47, Feldman v. Mexico, ICSID Case No.
ARB(AF)/99/1, Award, § 103 (Dec. 6, 2002).

;T 42 R, wdhizy L > F 35 [an Brownlie, Public International Law 509 (6th ed. 2003);

Dolzer & Schreuer, supranote 7 -+, at 120.
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—  EEREW

KB EU L P A B B EEREC REEL - ATEE—20 0 Ty T Bl Bl
MR L - BRI T HE Fy vk 1 B 18Ul (de jure expropriation) » H A
WM EREERE (3 L+t ) B EANHRE - A ERAL
(nationalization ) EZ3ZUg (confiscation) » B &E A B 'E 55 A £ 7 )
e GGE /0 - 82K W REZBRREMEREACHERY (GGE
LTI KRR EREEICE 2SR b &R - B T REs E5M el Ay
REEBBE L - EPL > B RELRE R PR EE - C i AR
I E R - T2 DR B R B R A LR 8 < 5 A HET T B P R
R SEREEICR B ER (GE N T) o MRS B L T - &%
EANIRAE B HAEFTERE - B2 AR ERE R H AT A ERSZ
Bo ~ A EGERRE (BF S+ Bl HIEFE AR R A AR ERROR
W] 2 BN S i Ry 35 E b i (de facto expropriation) ~ H#E TE 2K
(constructive expropriation) > k2 Z¢ [A] 2 (measures tantamount to expropriation)
FE GE A2 MEBMGZ ARV I E BRI EE - &R R E ]
AE LA R B AR oA Bl - FERS BB RIRIZE B R - pArs R
RAARAIATEREA » SRIT L s AR o P RE A1 52 B BR 50 ZE 1k - SCrT RERE R ET

-+ = ¢ Dolzer & Schreuer, at 101.

LA EEZE O RERFTEPAYLFIRGAL T SR ERELI e W24
BAEFESRPAEELZEEE T LY 0 F 34 (2013) -

T L4 o F 14

>+ + ¢ Caroline Henckels, Proportionality and Deference in Investor-State Arbitration:
Balancing Investment Protection and Regulatory Autonomy 75 (2015); % & % » # $h3x 7
4= F 108 -

2x > - — I Dolzer & Schreuer, supranote 7 -, at 101.

= -+ = @ L. Yves Fortier & Stephen L. Drymer, Indirect Expropriation in the Law of International
Investment: | Know It When | See It, or Caveat Investor, 19 ICSID Rev. 297 (2004).
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RS (G N+=) -

PR E R E » RN GRS B R A 7 2 T A A 3
WIRF R A S BRVEEER (BE AT » 1M &8 2RO e A1 B 7 R A
FHIA] - BRRbmEAIRERE + PTRESR " B —3CRIERT ) (sole effect doctrine ) » {8
% S A E A M ERRHEEIRIEE R - e REARTEE LEL
YR EZ BT AN (G AN+H) - BREFZMEE - Rlgis
GEEERARE NERIZ BRI - P ENFREE - BUNRE R E02
B8y - DU & AR & BRI 17 3% 55 R SR 7 e e S SUIR 45 5 B i e
HASAE (BE A+5) -

EERBCE B S Y E A SERFS AL EHRY (public purpose) »
WEFEFEBMR (non-discriminatory ) < f it ~ K8 IEH AR F (due
process ) » DU A6 T4 MNEI% & A RINF ~ Fa53 HARRHE (BE S8 )« 2R
BRT T RAETE L SIEREEBUICHBE R GRS EE R EE GE ST/
K] bR S it 3 B ER Ry MR AR E - #eE AR Rydth - BLE AR EIE R B
Fiifk o BN BRI R ELEL: - FE R -

\

— -~ BRREIE

B S FIRE R B2, (police power) B " BIHIHES) 4 (regulatory

x> -+ = : Martin Hunter & Javier Garcia Olmedo, Plain Packaging and Expropriation, Kluwer Arb.
Blog (July 11, 2012),
http:/kluwerarbitrationblog.com/2012/07/11/plain-packaging-and-expropriation/.

2 L @ SeeNAFTA, art. 1110; See Hong Kong-Australia BIT, art. 6(1).

X+ -+ T ! Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, Award, § 116
(29 May 2003); Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Award, 9 191-93 (27 Aug. 2008).

I+ -+ = ! Mouyal, supranote = -+ 4 ,at 176; See US Model BIT (2012), Annex B, art. 4(1).

= -+ = ! Fortier & Drymer, supra note = - =, at 294-295; E.g. US Model BIT (2012), art.
6(1)(a); German Model BIT (2008), art. 4(2); Columbia Model BIT (2007), art. VI(1).

o~ R wdhirI e o F 450
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power) * fR2H R BIR A%/ LHIDIRE » IR AT R R Ry B R AR A RAT I =
G TR - SR BRI T R R A RAEFLENES (B NI - B
JUBIR 2% ~ DAL R - A HERRFSE - B E R E G K - DIEREE A
EEME - BEBEBRNIIEE (B £ 1) - fEREREET - EHBIRH
IR E R (ENERCHMNBIE N RERGRE T FRERTEITIE
FRss ~ BUa ~ ik g DU INBORRIESENEF - 03 E SN e B IR R
B GEtEt+—)-

LY E o i HPE I E SR B EE S T BIRKIRE , —aF - ERETE R
B EM S - Bl H B ¥E 5t E (North American Free Trade
Agreement - [ NAFTA) 55 1114 5055 2 THRUE « T HiU T a8 R R BBl % &
TR R ~ L BB IR F e N E Y - K - #R— T A e R
B DA A =P AE - B g bR e DU At T U ER A it - IS & A
EHIE AR ERET ~ 1S ~ RERA - R — Tl R S — iy T2 it
W Fuc ) - AT EOKELS — AR S R e i TR 1T e (BE
T+ 0 MBI &R E » #1400 US Model BIT (2012) ffif: B 25 4
i b I8 NEE T R EBIIME DS » SR — 7 BLENE R R B A A
el LR BBIEE SR AR HAR JE B E T Ry - AR 122
Bl (BE ©=) - SR BRI AR RS mh a2 B Y A S~ 1 Ry

sl

[
|
FFoFoF

Iy

! Mouyal, supranote = - 4 , at 8-9 (2015).
Bk, wihiry v > F 36-37 -
! Mouyal, supranote = -+ 4 , at 31-32 (2015).
: North American Free Trade Agreement art. 1114(2), Dec. 17, 1992, 32 I.L.M. 289: “The

Parties recognize that it is inappropriate to encourage investment by relaxing domestic

e

Ve
|

R 7

e
™
Ve

health, safety or environmental measures. Accordingly, a Party should not waive or
otherwise derogate from, or offer to waive or otherwise derogate from, such measures as
an encouragement for the establishment, acquisition, expansion or retention in its territory
of an investment of an investor. If a Party considers that another Party has offered such an
encouragement, it may request consultations with the other Party and the two Parties shall
consult with a view to avoiding any such encouragement.”

- -+ = : US Model BIT (2012), Annex B 4(b): “Except in rare circumstances, non-discriminatory
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BIoh S - FEPA R ESETINZGIh - SORFE RIRE Ry 2 B e A RE R BR ke
MENFEA ~ $ETHEI R R I - A 2B RS A - SO
NETEELEE SN

= EERBBEERAFENRER

TAIELE BIT 5 SCE H B HA I RERY EL S 2 o o » A B R A
FEE - BN ASLE - RGBS Ry P B R B IR 22 (B 1)
SR % F B AN ESE A GRS - PRI R B A By S B B B R E A - A
Erpt S EAEE IR EE: - W EED) - 5T 0 B b FEETR
Fi e P B R S L R R o R L R A A& > R BV U i i 4% 2 A iy
HEREE N R ERMEERIEER S RGN EE GGE
tT) s IR RE TR B RE R R U B 81+ IR BRURT 65 J 5 AR S 12
WRR RS » JROARER A IR A #th 3 B R A RS FR AR L AR i i
EERE G 1) - AR » B FRHAE LR 7] DU HIBNE SRS
UGS - BRHCHE RS BN A Sl SRR R R R U A R e WA
W] DUBI M R B E A - DLk US Model BIT Efil - Ei 5L HF
ARHEA K RERHIE - 6 G T A IMED ) BRI A RS A Sk
R+ BIDIE DU e 36k o S 1 A B e e f ey P

ARSCEEH BB L R B O RERY B AR R 7] AR » 2R

regulatory actions by a Party that are designed and applied to protect legitimate public
welfare objectives, such as public health, safety, and the environment, do not constitute
indirect expropriations.”

- -+ ! Marvin Roy Feldman Karpa v. United Mexican States, [CSID Case No. ARB(AF)/99/1,
Award, q 105 (Dec. 6, 2002); Methanex Corporation v. United States of America,
UNCITRAL, Award, Part IV Chap. D § 7 (3 Aug. 2005); Invesmart v. Czech,
UNCITRAL, Award, § 499 (Jun. 26, 2009).

- - 7 ! Mouyal, supranote = -+ 4 ,at177.

x- -+ = ! Lo,supranote = -, at548.
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R D HE AR BB HIRER G R 2 S8/ TRRIMIlTE L - HE i+ A
A E AT EBENEE BUEAERAFELR - 4 G R RERVRERE - AT
JEE A 7 1 O BSE H E  B  l ZE P R S R I REE - ISR o AN
Invesmart v. Czech Republic Z£rfr » fhERE S IEBRIA R 5 Y LR - FERHE L
J§% B 5 Invesmart Fr & EHJERTT Union Bank A B5iR DA E 25 TEABTE
Union Bank <g:4% - ACAKFE FESRTIAMISS Union Bank SRATHURAEELEUL R
G £+ s i I SR B I RERY 5 € RIEBUR & 2 IR
EEMIEEITHEBS ARG - BIRBAMERE AEREL GE £1+/0 -
Al Warraq v. Indonesia Z£H » fifFEE IR SEE VI EIE BUR IR K B 2 Al
Warraq & R8T BB 03 Fr A R B H AR AR RERI BT B8 I A FF S BUry E
#£ (GG L) el RSChENEBUF R I PRIKIB S A RE - BIREZ AR
&l E PR MR (BE /UF) -

75 Invesmart v. Czech Republic Eil Al Warraq v. Indonesia ZZr] DL 2535 »
BRI AT B Ry T BURRITT R B AR 8BS 45 B B Uy
1 10 TAETT R A3 ¥ A B2 I RERY RIS - MO ARGR (B /\F—) -
BRIL 2SN > T —E Ao riERY Philip Morris v. Uruguay 71 R] 2 5 fth iz it
R SAE A5 Bt 7 A U A e

- -+ = ! Invesmart v. Czech, UNCITRAL, Award, 9 495 & 520.

T Lo~ d, 99499 & 520.

- + 4 : Hesham T. M. Al Warraq v. Republic of Indonesia, UNCITRAL, Award, § 524 (Dec. 15,
2014).

AL 1d, 99 538-39.

2x ~ -+~ @ See also, Santa Elena v. Costa Rica, ICSID Case No. ARB/96/1, Award, § 72 (17 Feb.
2000): “Expropriatory environmental measures—no matter how laudable and beneficial
to society as a whole—are, in this respect, similar to any other expropriatory measures
that a state may take in order to implement its policies: where property is expropriated,
even for environmental purposes, whether domestic or international, the state’s obligation
to pay compensation remains.”
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B~ p o AR RN 5 P o

AR EEE AL - P EENRINHET T A R R ASE HI R - AR (3R &E
B ERYFEE - 54748 Philip Morris 53 5IHE 2010 £ 5 2011 SR8 5557 £ BRI 1
AR 5 F PR A 0 i L B A SN A BRI - 3
HR RGBT E o AFERILUL R E R - SR s 1
FEAEMPEE#S MRV -

— ~ Philip Morris v. Australia

2011 4 6 H - Philip Morris 4§57 75 Bl N 5245 & 17 & ,( Hong Kong
- Australia BIT ) #HEPNEUF IR E HE - RZH 5 Philip Morris Asia Fy 7
P& /%H] » Philip Morris Australia By (S5 AEIRINIE A 100%KF ke L FAFAF] - £F
& Hong Kong - Australia BIT 3% &1 EE @ #0052 %] BIT 1Y{£E - AKFE S
fE I BRI 2P R IERRE » (REEARPRFN A5 B {E (unreasonable
impairment ) FEFEH (1 /) o ERN NG 15 B S r T R
K WIRE M R A EHRER SRS - BHHR AL SEIBUF DU A E B FRIE
e MEYIBAE AR RIRDL - AR - ARZEAPHRER 2015 FFDIUSEE BEAE
TR AI RS R  SEINBURTY 2010 AR ERHEI TR ISR L
# » Philip Morris Asia B[IFf%53% U Philip Morris Australia Ry HE » DI
A Hong Kong — Australia BIT HY{R #H#i[E ~ BUSEEE TR AERAE - ERA1T
R BIRR e B vk LA foax it %S (nationality planning ) BfERAUPEEE (treaty
shopping) (§f /\ =) « ST EIFE ARG WA E IR ETL » ARMAZETEERR

XA L - ! Tania Voon & Andrew Mitchell, Time to Quit? Assessing International Investment Claims

against Plain Tobacco Packaging in Australia, J. Int’l Econ. L. 14(3) 515, 530-41.
2x ~ -+ = @ Inna Uchkunova, Drawing a Line: Corporate Restructuring and Treaty Shopping in

ICSD Arbitration, Kluwer Arb. Blog 6 Mar. 2013),
http://kluwerarbitrationblog.com/2013/03/06/drawing-a-line-corporate-restructuring-and-t
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B Philip Morris CASHILH R R IGAR G5 R E e T - (REE
TERE P ~ ARV A - B AP B AN G R R (R /i) -

VISR R R AR AR - MEE LA SR 1 i ra Ry i e -
SRR BUR BREGR T AL SR AR TR T B R 2 e Y - HEZ S
SN FTRIRE R FE— s - IR Em M i - T BRI R B SRR IR
I - HEER D - MEARAREARBEEBNWEE W o MRS
BREHN RN BENTHE - GE— D T R LS SR - hTRREE
it Philip Morris v. Uruguay Z€ » 1 (8 REAE R T B 1a Rk LA ) iy S 5¢
RATIRE LUK 54 8 & PR -

— ~ Philip Morris v. Uruguay

2010 # 2 F Philip Morris fR#% " f -t Bl 5 17 =2 ¥E38 I E 0 €
(Switzerland-Uruguay BIT) ¥ GH.EfZEREMTHE - HEERREANEEE
HilfEhE (SRP LUk 80/80 RHI (FE /\+11)) 3#X BIT BRI R ~ &
SRIERRE B R E BB R e TR I 2 DURGE AR IR B (R
JNE7R) o LU 3 - & 25k Philip Morris fESHERULHER 6
i ~ AR 13 FRAFLAE AL > AllIA] SPR BYREE BE Hedr 7 SR AL H
R HITE - # SPROEIEL 7 FRE An A AL {5 P RRE A e R e 1l - Btz 40
80/80 A A 54 dv l SR 52 R B EE IR MY 6 AL AL EE (BE
).

2016 - 7 H - (hEBELEH H AP ECAIER - B8E iy £ RV TE & B A
f T B2 Ol - ELB RS B R AT B A A A e i AR B S R e 3 (B

reaty-shopping-in-icsid-arbitration/.
A -+ @ Philip Morris v. Australia, 9 585-88.
AT MR ERI AR KEF FRAYER R A8 .
AL PR wihiEe o % 53T 11 (2017) -
A - = 1 Philip Morris v. Uruguay, 99 193-94.
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J\AIO) o AR EAE R A S £ EHI iE 5 ¥ Philip Morris Z RAARR AL
TBORE - SRR B —E R AP B - E e ISR S AR LR
FaRE (RE /\THTL) s HR - iR ERIRERIN A Tl 5 itk - hi B2 15
iR Philip Morris RS EHARE LI (GE TUt) » REMPEA
b - fhEREE 2 % H BRI R R A RE Z Pk - B BIRY o2 AT IR NS
v S T L2 JR A T 2 RO B R S R R RE A R R - {ELTSEE — 2D 8RR i
ol T RE B 2 B AP BRAUREE

(—) RECTHBELRZBR

B MARE S S A EIEC 7 KL iR RE - ZEbrapnsg
e R - s IR IKIB RS ra iRk - po i A RS AL stk - RO
A RFHERRIERE AR BE - SR S M REEMER T #TRaAR o A2tk
LR L JuT—)  FERIR - BH g 7 REMEEE L iR TR
FEM R SRR (distinctive character ) » HFrERBE A AR 057 JR A i po A
Z¥FeIE R (distinctive elements ) + il F5 0T FREG HTHYRG AR + BIUMESZ RG AR
L GE JLH2) - SRS HAE EIRE . 7 SEMN L PEIE - (T8
WARKE TIIRERE R - (HRR R T RESERESL - it el EH R R
B ShEraEEC RiE (B =) -

(Z) BERNAR AT
LS B BRET P RE R RE R N 5% T @B FIAE o (absolute right to use)
Soe " EE/HEE R | (exclusive right to use) o BijE {RIERaEHE ATENRE

A -~ ¢ Philip Morris v. Uruguay, 99 306-07.

AL PR FIE - RN B THRASZFRE Y L LRRA N T &
ARAEIZFRARIP FHRIENE > A F B A ARPF T FLAK

x4 -+ ¢ Philip Morris v. Uruguay, Y 235.

x4 L+ - tld, 99236-37.

=4 Lo ld, 242.

x4 L= 0ld, 254
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FHEREMZ Pty ez 2RI ~ A InFERG 5 B RZ 5t N Esa
W5 1556 = A P BaE i 8 5 AR B A R AR Ry AR » ANZEI 5 L oRkns
FEEAREE AR - SPR AMEEFEHKEE 7 S giE 2 - 80/80
A R B (15 S o ZE AR A B 3R RO R AR IR AR & vk R - 5 T B s
B FHREZ PRI (RE JUHH) BB RIESR - AKRUS T ERE - paiR (s
IR - AR AR A O ] R AR B RE R ] 2 B BURFRR (GBE JuF2) -

SLIL  PERRE 275 iy B R AR IR DUR S 2B Fir 25 B R AT AH B I B 5
Kdigsg (GGE ILt78) o feHpaiipE 2 B R B AL FIAE - 2 AR A NI ¥t
BUNAEEBRERF I - (I EaRa@ B i IR 22 (BE L) - EHRESE
EEER IR L@ I SER (BE L+/0) -

(2) RhIEREEEEENRE IR ZEU

JF F IR 80/80 AR H AR (EE - BU1S IR & AR I R B
f o BARA L AR - PREBEREE IR S5 REE] prima facie case HYBEFETRE » 3
RIS AT R 20%. il v] B 5 OB H A - AR 2 ny B 2401 i
KAV 2 T 80/80 FHING AR BERUIL (BF JL+T1) -

ZA SPR 2SRRI - W RALETERIER 3 UK (partial expropriation )
R - E B RE T RERYEE , (denominator problem ) B, A& M4 E
(conceptual severance) (FE —H) @ HRAEEKE G — T REAME

B

i

x4 L e oold, 9255.

T4 470 0d, g 256.

A E STt AT % TRIPS % 16 7 % 20 % 3% % (MERCOSEUR Protocol)
¥ 11 6% > 2 Fi{F AL iEX (Montevideo Treaty) % 1 i ML EFEG % 7
gL - B gl (exclusiveright) » @ A2 G4 * ¢ -

x4 -+ = : Philip Morris v. Uruguay, §267.

4~ 0d, §269.

T4+ 40 1d, g276.

3-7F ¢ Mavluda Sattorova, Investment Treat Breach as Internationally Proscribed Conduct:

Shifting Scope, Evolving Objectives, Recalibrated Remedies 4 Trade L. & Dev.
324-25 (2012).
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EEMEERE ) SEFER - RUREA TRBEREZMEE ) 8 T E5]
M EEIE  fE R R EAE (B — 5% —) -5 HHRATETERAIBRYE -
SUTE P J 5 A2 Sy B B A B B e U (DR A B L JRIE 5 35 IR B TR A
BT E P {1 A5 Rl S P 4 5 O 5 — S S IR A R A - R
FEAEAZEERIN " i B EME ) (ERRBERRTE - 380 SPR WS AR ERVE
aAk G HUE - ARSI SRR R R EE PR (B —aZ ) - B2
PERERE P RE R E AN RENIRA FE LM EIE - RIS REUL - BIBEIAS
fa i E B AR ETRBIER » AR IELEL S HE B e MRS (BE
—HZE=) o AZ SPR ARG S BREREEENERAE - LEFER
SPR fifffafe itk - HAEFHTRE R - B T B E R ERENEE - 5
i FHZRELE O R U AE R SR ERE U BGR (RE —BEZEID) -

(M9) PR BRERIEEERIR HIE
AREAPEEAE B R BB BIRE B vk - FORAEMERE BIT Hhavf
WSS - R BB VR B B A 255 - IERIRRE BRI g L - fR
RE NSRS IR OGE R BB (B — 82 1) - BhiEN
EHIEE > NMES KB ERER RERABAMER - RS R
e N ENBIER RS (R —HZN) o MR EE 08 B SR RIS i e
AR - (PR RERE R ZH e "5~ TR gt o~ TIRBOE L

*-F R- ¢ 1d,9280.
-FF- 0 1d, 9283
- p 2= . Id, Y286 ; LG&E v. Argentina Republic, ICSID Case No. ARB/02/1, Decision on

Liability, § 191 (Oct. 3, 2006).

- FFw ¢ 1d,9286. B> SPREFHIfcl R4 T ARFALSPRAFTEE7 F 5
SRl A PR s B R BT R R T A A L IR
R R LS SIEL S L i R oy S i

- F ORI 0 Id, 9929091 gk~ MR 0§ TPPi8 & TPP—A#7a| ¥ 5 45 T 14 24 &
FAE R 5 20 E2RPHEEFHEH B0 T 648 (2016)

- F R+ 0 1d, 9730204,
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TETFILE ) FRE (B —BEZ ) o AR IS TR A B R S &k
B A B I 5 » HAERE & R B F 8 AT IS 7 = A i 405 o A g
ALTH R A LLBIRHEE TR - KA EEREZE DR EE KR HAY - B3 RHL
EMEE BT LR M A I A BIR B HIRE - WA R R (B
—HZ/\) -

EAS R+ hBRE AY R i 7 DLTE IR 7R 1 B 5 B I RE Y 74 U AG
i+ ANZEAT USRI ARG - S80I H IERY B SR 5 2 K R g 780k R hi =
FFE Ji T A Philip Morris FYRGAR B LB (EDG L " BV ETIZE , - &
ZHE T RAGARTT G R B E 28 - BUAS SR BSOS = S Ar i 9 3 5 AH
(7] » A E 1T S8 R ST T G i fte 36 952 T A ) s 28 1 RS 81 R B Uiy e B A
B R A M A R LA AR IR R RE S - SRR AR A B IR T

fh > A8 e A R E S ik T RS P B i

Philip Morris v. Uruguay ZERA5R - ST AE B DU AR mpt il
B BB SR S P EE Ry SRR -SRI ALAS B R B A5 DU AR B Ry
PEHIFS A » ARFEHG AT RN 3R 1 R AEE S A R R R U BERE - 1T
T AT MRS B2 T BT 5 » IR A% ] 2 el A Bk IR S A T R P o £
TR AR AR SRR E AR I ERAIEAHMEREA
EEHs - LLOh - A SRFEH B R AMAAEE R A S AR IR - BER SR
SEETIRE TR A -

=t Id., 9 305.
~tId., 99 306-07.
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— > ZEBRZHMETH

P EERS Philip Morris v. Uruguay ZEHtEZR7R - PAREA SRR FIRE -
1T JHERE 6 {5 AR - BT R S AN BB I B B 2 — = PRI~ (BB S P AR
RERI G A 2~ REAGRI M - 2R ARCRIEE A Se 228
IEPARBE RN TEIE T - BUR i HEIRAN A B R 2 80l - 25 IR p A S 3 ol
BE - 2510 RAAR L BE G R KIS E AT AR - AR - Rirude
B RE R PR R R R U BERE - IRURIERY © — ~ POAREER LRSI AR
FIRE - E5E 2= 2% 1k P AL {0 P S B P AR S 2 B s T S e AR Y (R A e e A
fijze s =~ BB LIRS " &E | S EE R HE
117 B 75 58 I P A AH BR A B A E JE R

(—) R BEEREBEERER S L2 &%

Philip Morris v. Uruguay ZEHIHEREFRTE » (€M HL 32 ik DL B 2Ry
R AH BB R - P15 2 R AT 5 G B (8 P RE T ARG A 50 T RE - SRy -
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- p %4 ¢ 15US.C. § 1127 (2016).

- p - -+ . J. Martin Hunter, Investor-State Arbitration and Plain Packaging: The New
‘Anti-Tobacco Movement’ Has Begun, Kluwer Arb. Blog (29 Jan. 2012),
http://kluwerarbitrationblog.com/2012/01/29/investor-state-arbitration-and-plain-pack
aging-the-new-anti-tobacco-movement-has-begun/.
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- p - -+ I : SeePhilip Morris v. Uruguay, § 272.

-t A REEFRY R EEE 20 T 5 (2009) -
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<+ » ¢ The Queen v. Secretary of State for Health, Case C-491/01, 9§ 152 (10 Dec. 2002).

* Association of State and Territorial Health Officials, Comprehensive Tobacco
Control: Guide for State & Territorial Health Officials 2 (2013); Centers for Disease
Control and Prevention, Best Practices for Comprehensive Tobacco Control
Programs 6 (2014); Adam Fronczak et al., Comprehensive Tobacco Control
Measures — The Overview of the Srategies Recommended by WHO, 20 Cent. Eur. J.
Pub.Health 86 (2012); Ft .45 » i $hixzL = > F 68-69 (2017) -

* ¢ Preamble of US Model BIT, para. 6: “Desiring to achieve these objectives in a
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manner consistent with the protection of health, safety, and the environment, and
the promotion of internationally recognized labor rights”.

- p = - ¢ NAFTA, art. 1114(1): “Nothing in this Chapter shall be construed to prevent a Party
from adopting, maintaining or enforcing any measure otherwise consistent with this
Chapter that it considers appropriate to ensure that investment activity in its
territory is undertaken in a manner sensitive to environmental concerns.”
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