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TRRB RS TR S 2 R
& B I

FRGER* s

g =2
=~ GATS &RlRG M+ FES 2 - TiSA
iz o o P 2 B 3 — ~ FHEE 2 AR E
— ~ Bt ¢ AR E S Ty R EEAISMT TR
Z it B T ERATEGHERE J i
T eRIRE RS 2 fR(@) Fak
THRATEL k¢~ CPTPP
= E SRR 56 2 1R(a) — ~ IEEALHEE
TR EE o HEPINEREE
&~ U.S. Model BIT =~ FimfER

fh~ &G &

A5 2 G RIBRTE - m] RERR T B 22 B A 8 I AR IR RR - [IEE R B o
BURRYEI - FAE R R ERYBORZE M 2 L - B AR SRES I < Rl Ak 5
FUH NV ARY - B SR R E RS RIR I — R B E B
PRIVEHITE I - BLEEB N 5 » BN SR = FH A C M - W 2 ER
B~ W iGR AP B ) U o E S BIRSE T T Ry DU S A& R T 8

Y ARREEEERERLR -
R A B R RS e I
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B A B8 < R IR 5 T R L B - FRPR A R RR i FT ORL D Y LiERs iR A AR
HLfrge e Bl F AN A LS B - BB Al BE SRR RE - 2L > B EFE
BUSNIERAT BB B R BORRYSZ & - ANAIAE A RO E 5 IR B S ZE
FIEE 8 P HOVIN AL R iR A BB - B 5 L FEE G~ RE ~ BREN
= A AHE B E - RS R B AR BE AR (HAE 2 B MEE K
AR AT HE SR R BN B R 22 T BRA) (BE —) e

2 TH B S MR 1E 15 B <5 Rl i 55 5 AR A e B M 28 i 07 B 5 o ol 22
[ J530E AR B2 F B R A A% L R o B TGS A 1 5 2 Ak
( World Trade Organization, WTO ) N "TIR&E ¥ 5 # 7 € ( General
Agreements on Trade in Services, GATS) | 2 fiEEELR ] » (R E RS <
afoe o A TE AL — R B A RS Hh B R R 5 1 E T B A o 1 T B 8 R B
SR - K - Bl SRR SRR L (G =) DL TR
SEEE A E (Trans-Pacific Partnership Agreement, TPP) | fl] » HERH]E
RIBHERE AT S (Gt =) - i EAErERE 2017 FHEPIKEHRE 1% -
TR T B KSR R 2 T E T 2 ( Comprehensive and Progressive Agreement
for Trans-Pacific Partnership, CPTPP) | » Jik & B fA Bk F I s ik — 2 R f# -
BRUFAS IS S BN A FFE CPTPP BYFRH - iR /o A B A 1A 38

]:[

2r—- @ Martti Koskenniemi, The Lady Doth Protest Too Much-Kosovo, and the Turn to Ethics in
International Law, THE MODERN L. Rev. 159, 159-75 (2002).

:x- ! Every Silver Lining Has A Cloud, THE ECONOMIST (2015/10/10), available at
http://www.economist.com/news/l eaders/21672214-sealing-pacific-trade-deal-wel come-spare-
cheers-every-silver-lining-has (last visited Oct. 15, 2015)

iz 0 T x Tixys 24 7 (Trans-Pacific Partnership) » 2 i@ F &' 2 % T ¥ F 12 ®eh+
Napd Frhz ARl imfl-edfy \ﬁ4cii\ 7 K e B (Pacific4, P4) #1§ e

Mg~ T ;‘iﬂug Ay L% 2 (Trans-Pacific Strateglc Economic Partnership Agreement,
TPSEP) - H 12 2008 # » £ Wz F 4v » 22| o (5% 5B ~ f2F ~4ks ~ 8§ ka & »
LEB A Amp AERESF S 0 & TPP R j\?‘pfa’;a\l LidE IR A v sk 1141
9%~ >7k GDP & 38969 (11 2012 & 5 A ¥ ) erdg x A1 p o T 5 b2 o2 F W NiS>
BAKRFRTEAREG P AR R -
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JRR(EE 1O - th k- B E ISR Bl PR B #5 B 25 17 i€ ( Trade in Services Agreement,
TiSA) ; NZRAERIEIY - /RNE HATIRE S 5k A T2 & -

Ky THRHA RO IE R FOE S G BRI - ASCERE
FAABIIMYZE I ~ BB F PR R 8 - A URESHBIRFHGIS
A GATS Tz % ~ fRRRELE M - HARIN R E(E - SR 2 R B AR R w1 43 IR
i A HAI SN TR R B R & EdiA (U.S. Model Bilateral Investment
Treaty, U.S. Model BIT) (Ff 7i) N ZiH#EETE - 12 TiSA iz BRFIF i LUK
> CPTPP rhf s » DURSH H Hh— 3R B R IRAR - SRR Fitiam -

& > GATS 5 il 85 B P o e ha il ot 2
JHE A 7 B T

GATS <l I 5 - (Annex on Financial Services) 55 2 fir Rkl A &=
(Domestic Regulation) JILAESE » BB E (RE SRR E W S A sk A B
EEN L IRRE - Bt G B BOATREH AR - S BIK HIEA BE DA
KA RIS T —E U - DA R TR R B E ARt - ST A L
PIRREE » B AT IS <5 R Av o A 5 £ Bk o PR+ 1T L ZE N AR e LABA
MEAL T E BEBRRYE T 22 ] Je HLBL GATS AHRAZE A MIRIBATR (5F 7N) - AFEH
Jeir it GATS Nz #HEHGIIMAE - BN EEGIIM a2 A Fratask - 2L
& FAE TR T E G Y E A AT RERI BRI U A A B -

e 0 T TPP 4= » w 4 11 W i & $2 % % & CPTPP |, » B & 3 B 4% >
https://udn.com/news/story/11311/2813359 ( -5 p : 2017/11/18) -

7 o EFRF A A4 % 3k https//ustr.gov/trade-agreements/bilateral-investment-treaties ( . i i
fp 12015 & 08 * 26 p )-US Model BIT &£ § %+ 72 L5 F% g2 %
ORI AR ARHAE T EER TG R AR (AT EF AP LR
FIE T F R 2 5T o

2o BB RME A2 F 490-491 (2010) -
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FEBUFE SR E S THEEFINER S (5 ©) HEENS
B GATS F&#5 .2 rlgelt - (HBUF S SRER CERERHLE M - KT
TR S BB SRR B S 1221 > GATS fRLEIERIINS HE » ILIRE 5
ME P RFFERDL N AR Rk S < TR - FRER GATS s Zpl
IMEE Gt /) - s8HE e PUEE LA Rk S T 1IMEEK - #22 WTO
g ENGRIGEIE R ET - B 5% FEFEGIIN S H P B S RE
TR ERE & BIIMERER - JRBISE WTO & B ¥ SRS H i < 3 R A
B ik < B - QIR Sk L B EGTSMNEE RN -

GATS &Rt B 58 2 5 (ERI Rk B IMINEARE - b5 Bk
BR TP E AR EHOIINZHE - HAUER " At € HASUE T - &
SN EGER L B EE R SR I - AR R RSB A ~ 73
REFRFAA - ek s e 4 B H A G R ERHE MR - 505
fife O < il et % o il 2 B T PRI B © AN BEBEFS BAN7F 5 Aboh E I AE
s A LLZAE R RERL & BN AN N 2R REB N FER (GE L) - |

Be—rUERRy " EBIIN ) R G E T L EE N - RIRTEE R
THEE R AT & N Gk LA - 1R BRI B DL R T i - DU
I B - LA IR B T R BRI SRS IR

zxr—~ : Council for Trade in Services, Background Note by the Secretariat: Financia Services,
S/FIN/W/72 (02 Dec., 1998).

A~ @ Armin von Bogdandy & Joseph Windsor, Annex on Financial Services, in WTO — Trade in
Services (Max Planck Commentaries on World Trade Law, Vol. 6) 618, 634 (Rudiger Wolfrum,
Peter-Tobias Stoll & Clemens Feinéugle eds., 2008).

x4 : GATS Annex on Financial Services art. 2(a): “Notwithstanding any other provisions of the
Agreement, a Member shall not be prevented from taking measures for prudential reasons,
including for the protection of investors, depositors, policy holders or persons to whom a
fiduciary duty is owed by afinancia service supplier, or to ensure the integrity and stability of
the financial system. Where such measures do not conform with the provisions of the

Agreement, they shall not be used as a means of avoiding the Member's commitments or
obligations under the Agreement.”
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KL GATS Z MR A Ry H BN i L2580 (BE 1) -
HRFEASN B i@ R B - B WTO Z =B Big#izt .z - WTO
T i R I B R B T UL — R - PRI LS G 2 HE PR o P AR <2 Bl IR S
Z (Argentina-Measures Relating to Trade in Goods and Services) (i +—) -
AW BB 2 P AR A (2 R vk B < RIS 5 I - rh e T A T v B e A R R
GATS 55 2 fik (i BIFHEFES ) B 16 i (TS ) ZEWBEX - PR
FEMAZE R R HAE TG AR SE MR F B - WV MHRRE A H= 5 2RI
Rf > Sl ESRAKIR GATS RIMIRESFS 1127 2 R(a)H N FEBIIMER iR - B
LR RFFEAI S AE R —H i - SRS - 35/ VHER =%
TEOISN & AU ELE © (D)2 FHE M B SRk S < 26t (measures affecting the
supply of financial services) (3£ +=) - (2AF L SRITHRE R HHH
UK (3)5% Tt IR AR REA 7 8 < BB BURGE < T B (BE +=) » Hrpig
— A E R R E 1S ME F < BiE R - 55 N B PR B S Rl AR 5 HS 58
2 fR(HEATERZHUE - 50 = HE RN A BRIER R CHE « AL MR
grieZ o

— BRI ¢ EAFRGINZ1E R

B RS ME FH 2R — M AR B2 - GRS frl R I 15 DU FH i TR S0
DUEE AL ZRE » EFIARIE SRR ZE - ¥ R bt — i R 2 15 e 52 i e s

-+  Anne Von Aaken & Jurgen Kurtz, Can International Economic Law Constrain
Protectionism?, in EFFECTIVE CRISIS RESPONSE AND OPENNESS. IMPLICATIONS FOR THE
TRADING SYSTEM, 63 (Evenett, S., Hoekman, B. & O. Cattaneo ed., Center for Economic
Policy Research 2009).

ix-L - @ Appellate Body Report, Argentina-Measures Relating to Trade in Goods and Services,
WT/DSA53/AB/R, (adopted 14 Apr. 2016). [Hereinafter AB Report, Argentina-Financial
Services]; Panel Report, Argentina-Measures Relating to Trade in Goods and Services,

WT/DSA53/R, (30 Sep. 2015). [Hereinafter Panel Report, Argentina-Financia Services].
: Panel Report, Argentina-Financial Services, supra note 11, 1 7.825.
1 1d. §7.821.
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W EE 2 R (Q)EAERE (BEAIRIEE ) IR - M RS DR S [ E IS E s
{CFEH5 35 S L 5 Tt o [ Y

BRBRFERESER R ESRIRE R ) - BEE R E
DLt Rl 5 b 14 2(a) 2 HERE " BB (Domestic Regulation) ; FllET 2 - 7R
B R FHE LT & GATS 5 6 fik T BIAIMIE | KEETTSE AFELIS
L AR o I T SR P Ry <l I A5 B ek 2 o SR GATS i - H &
ZEHE SR EUVH IR RE » fEfRE LG AHVIE - i3 - KAEE A EAE
ETR - BRIFRSCHNBIN M E S A E SR - 5 I [E]— 4 3 JE SR HUFH [F] o i
BE - DURE SR iR S T 22 - /2l RS RS s A H A /M E A #ilg
JEFZLRIE GATS 28 6 ol AR ZRUE DLREE # PR e < FlRE (3 10 -
RGN 15K - A » RFEMFTEI 5  I13F GATS 5 6 ik
B R E - [RGB AR AT o 1 Jit AN 1S 12 5 [ L SN DA TE B AL L 5685 58
K o

HNEERI TR - DNHEU EERER SRS E R - HAKIE R 2 e
ARSI 26 2 BRI /N B » S IEE L BSGER - HUETE
I - IR IRIRE » 15 DURIBREBI/MEE L BRSCER » 1758 T A
EARA HABHBLE (any other provisions of the Agreement) | TS » HAG LI
L FE G AERR ] (BE 7)) - M FERLFRE . GATS ME&EH L Hm S (5F
7)) o 15 LLE R E G S FE bR B T2 o i RE - IS DL 21 <3 Bl Il 65 P
TR LRI SR - BRI RUE SRR B IR E PO T s B Rl 12 it
Z i (This Annex applies to measures affecting the supply of financial
services.) ; M5 WHAEMEE RS (GE +E)- B52  BEERZETR

Ll o |d 16.247.
217 Id 16.254.
L2 1d. 16.255.
L= |d 16.253.
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FRZZ R E B MR BFABE Z ME (BE /1) » MEBEEE GATS 55 6 %3k
KRy GATS 2 6 RIS ATER L B AR B XE R IR | Bz - B DL - R GIS AT ER
I B R EARE - AN EL R R e i e B Rz 2heeE (BE HJ1) - Ktk -
AR R UL BR B TH AU S TG DUE B b P TR - EL S A S
728 1 R(@QEHEE N RIS < R IE AT B IR HEAE A - A DA FRA
JEL GATS 3~z & ps kit (B =+ ) -

=~ bR E 2 1R(a)TRRTEY

SRR I 2R 2 PR(IERTERBUE " AN A E S HALBUE - &
BIGANEREE IE B HE i R S i - R R REREA ~ 73N
WREFFAA » SRR B 2 I B H &G R E B A BRI i - 5R
it DR < RS SR L R 2 B E 1T PR IR » L bR BRSBTS 1
B RS DUEE L WTO & B IRIUHEAIE 2 . GATS 1€ H At E < 2
HE ° RSCERA] AU o S HHEE - o HAHR B ST - EEE R B1s - DL
KPBNEFEEAINEE LB RmER (GE —~+—) -

EfFaTamT - R R B M it FIRET - A HDURF & BRI < Rl
BB N RIFBEHERIR - BT - 5L - FEEEGSME S
i S R B Rl SRR (B =2 - FERECRFHEZ
LR EHEEGIIN AT FIE - BB ERRITEHEZS 9 (Basel
Committee on Banking Supervision) » B|BREE 7 B HA (International
Organization of Securities Commissions, |OSCO ) %[5k [ < il 5 BEAH H5 FH R B

o~ |d. 16.256.

x4 0 ld. 716.258.

:x - L Appellate Body Report, Argentina—Financial Services, 1 6.262.

zx - -+ — : Panel Report, Argentina-Financial Services, supranote 11, 1 7.868.

2x - -+ = ! BART DE MEESTER, LIBERALIZATION IN BANKING SERVICES. AN INTERNATIONAL AND

EUROPEAN PERSPECTIVE 201 (Cambridge University Press 2014).
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#HihpTERe THEE ) ERIESE G =) - WA ERE R — AR
LI o i R S i 1 i L R I 8 510 HL 52 RERL A B 2 T B IR ][RI
RS S B EH B BRGNS (RE = +00) - BB HEER
ERETE R IESEISEN T R kL = o o L R R T N (ean kI i o = i
ARG SR E o A TR B FR P O — WM P e A e - Pl 5 R AT ) A 7 L A 1H
BISMNRALZ 18 R Rl HRGR R AR Z Jaba - MEtt— AR Bl gk - IR
T BE - R R PR R e AR R R TR RO (B =) -
2 Bl [ R < R B AR HE IR T < IR B AN EL WTO AN[AE] - BRI AR Fr R B
WTO ZRAIME RS (R Z17N) o KBS REE A A PRATE - B2
TER B S IE LR AME - AT - B FTEER -

S b TR JRRRGE Y BRSO FR SR 75 LR GATS 5 6 fi¢ 5 1 (b)
SR RIIR B 2 2 fR@E@MEFEPIINZHE GE =) - el AR
St £ T~ oz i DL A8 4/ I A o 8 T e o o ) R S < R AL M A Ry L SR T 2 A
#e - GATS 5 6 555 5 H(D)FHMEAR E MR E & B2 58T GATS 2 6 555 5
M FB5 I - eSS ERBIEAHRARSE - BRI E (RS — L il ek - AEIEL
TR E g B2 GATS &EH (R —1/0) - KNS - SRk
Wt PEER 2 iR () HHRT B H AN RUE - BRARSE R I BIFERERARYE - HAR
SEANRE G o MR o R DU TE A R - D0 LA 5 <0l e M o 8 S Ll o AR

W

: Bogdandy & Windsor, supra note 8, at 634-35.

: BART DE MEESTER, supra note 22, at 209.

7 ¢ WTO, CTFS, Communications from Antigua, and Barbuda, Belize, Fuji Idands, Guyana,
Papua New Guinea, The Maldives, Solomon Islands, and St. Kitts and Nevis, the Gats
and the Annex on Financial Services, International Regulations and Financial Services,
S/FIN/W/29, (04 Aug., 2003).

oL d

-+ CGATS % 65K TR ¢ ALEhiTH SH@#EIFE - Y LG R AT

AR RE e REARE e
oA RETEARAR R Y TN ERIEGT O RE A TFEN o s
g %- -4 % F 299 (2011) -

W
| N Y
Fok ok
[EXI =R T

e el
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(GGt =T0) - R - B TEB1SMT E o MR SR A 5 8 R < Rl s U A B A

» [RIEL PR BRI BCZE [ » DRSS Rl B B B B S G B e T oK (B
=t)

BAEAHRRE - T AEPTIRAE SRR B 2 b - FHim i o/ NEBIFE H - SRl
B B EAIIMES - WoRERA BREIR SR EEE N " EHE
(prudential measures) | FH&E » i@ BR A T B A 25 (H B Hh i R HUHE Jit ( measures
for prudential reasons) ; « FGE * BL R EE CEE (G =1+—) - /MHfEH!
GATS X FZL 2 IH B f i BRI o2 FHEE - (UR L EORERAGE i 7 AR 3F
THEH - B RA S QUNCOR ZEOR A H B R e H A e (3 =1 ) - GATS
AR A Bt P &5 - (Rl 60 B SR A [ £ I % < e A R B A HE PR T2
K FE Bl EH AR L e (“[T]he GATS does not seek to identify
measures that could be characterized as specifically prudential, such as those
usually cited in the context of the standards defined by the Basel Committee on
Banking Supervision.”) (3£ =+=) - ##5Z - FEM b fRREEAE - 75
4B GATS MUK S LR - NMSERFIH G - RIS MR SR
B ARYE o /NHIRGRER - FIHB RIS - MEREE I RS - A AL -
HigR/ ERREME (BE =T0) - WHERTF & SREETFHFEI S LRI 4
RBHERINE GE =+7)-

FHHEAMCES  EREERER - WTO & a8/ GEtm © e

o400 d

=z -+ ¢ Apostolos Gkoutzinis, International trade in Banking Services and the Role of the WTO:
Discussing the Legal Framework and the Policy Objectives of the General Agreement on
Trade in Services and Current Sate of Play in the Doha Round of Trade Negotiations, 39
INT'L LAW 877, 902 (2005).

: Panel Report, Argentina-Financial Services, supranote 11, 1 7.861.

*ld.

D ld.

:1d. 17.873.

©ld. 17.872.

!

FERERER
| KT T YR I
bR R

- TO T T P 10 P T -1 %
X = R FY R

237



FrEimE ¥ 284

Bt E HFE R A R E Y ZRZEEE (RE =+7%) » LA DUER -
WTO & B HYEARE {72 75 SRR T A1 S M 5 i B - i WTO LLSIM
fh 28 B b BRaiite 25 [ - DUREF GATS FHRH 5 iR B
BRVE HIERIRFIREE -

I R AOREE - BEAS S22 B PR < Rl B B A A P ERATE MR PR A1+ (B
FEFIRSE B R BRAEF A A B B EL B AT E - fE WTO Frimfi iz E - BV H
BAFSR PR ST E T AR B M BRI i < B IR PR AE 5
Rl 765 2 S INREL B BRSNS TR T LR A R FR T R Y
bt ) te— B Ry TR EEE ) DU SRR TR
HFHH R T oA (GE =+E) -

SR HEEE D - HEEER LR - DAEFEERRN R - Hi%E R
A EEA AT RENE: - HANSAN RIZIERINGE 5 i - 3% a2 Rl v Re &
HRERREZ GGE =1/ - Bb—TRIFF B - 1A R Fimfi o/ NEFT %
Fiim i D/ MHNE RS R b — EARRTE TS, B T R B A i PR
i o ZFERE (GGE =T0) - KGRI RE BAT 5 VIR B DU I el g 2 E
ORI TEBG IR M E R0 22 (BE DU ) - S SRR SR Beis & B A4
TBIE o RIBL - FrimafE o INiE e o TR P O 2 {5 < R o1 28 PRI T 8 LATH
Wi b~ BE G RA RN - A M Z RS S #EE (G
POt—) o IARZRFHEM L — (5T - St EREBIRE THER) &
B - i o NHBE R PARAE SRR F 1R L IR - RS ORGE M ORI ~ T
PR ORI A B OR B A BB IRRE ~ S S0 6 S5 2 1 e P S 5 S e M J By

:x= -+ : Specia Session of the Council for Trade in Financial Services, Report for the Meeting
held on 3-6 Dec. 2001, SICSS/M/13, (Feb. 26, 2002).

= -+ = : Panel Report, Argentina-Financial Services, supranote 11, 1 7.863.

=+~ d, 17.876.

x= L4 :1d, 17.876.

e L0 1d, 17.878.

e - 0ld, 17.879.

238



ERRPRIAT B T RO R i R

AIREMEFE - £F & SRR 7 N EGIIN B EB R EA (G U+ -
FELL—HB o3 AU | - S ik NEEAR EOR B AR IB P AR AE A2 Y 25 1H
HmPlgE - REMHEERE -

SL A TR i 75 AR R A T o P o0 - U e o/ N REL 9 5% T e
B (R P P S SR R R+ MR B L & BEPEBR S E (“rational
relationship of cause and effect” ) (5 VU-+=) - i@ It — & BRBENE L FAE
Ptk ) o 15 Tt 06 75 S DLSE A B 25 IH B i o Y (“the adequacy of the
measure to the prudential reason” ) (& PU--PU ) - #= & » %30 EFERHE
et~ At LS (" design, structure and architecture” ) ¥t i HL AT AGE 2]
HISCER G T ERL (“contributes to achieving the desired effect” ) (£ PU+71) »
e —FIEr TR 2 225 R (RO B SRR I - [EZFEe (GGE U+75) » BRA
KNG » DB TR - /INEFEARZ S T2 H B9 PRI & 5 8l BLIRF 51 HY
B AN DURE GE R T R - SR SR T it o AR TG AN R DARE R L — H Y - T
MRS I G N RIBVESK - R FAERAR IR (GE PO-+1) » it/
P E S FHE B A e SR M SR (GE U0

ARG EIGERE » Ty T I ok N R BRI o & BT i
THE I EEARTE R RR - (HEHOR T i B 25 (H B th I B - SRV /Y
FOTE B 22 A RE 3 B i E AT RO IR AR B o L — R AR RN
% - Bl — A58 R B TH B S MR R FR R 8 P 89 E 14 (BE PUHJ1) BT AE -
t—AIET R R AR S R EAIIMESE WTO & B 78/ E T 22 MRy HiY » AR

e L - :ld, 17.904.

e L= 0d, 17.891.

e v o d

e 7 d

e L2t d

e = 0 d. 11 7.906-918.

e L oA~ ld. 17.919-920.

xw 4 @ 4k #F > supranote 28, F 300-301.
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HATEER © BARYERTRR S RVIRBOm MRS - BB SCE LA - AT
RiZZEf] o BEAL - b —BEHE AT REIG PR MU B 5 it o & B JE PR R R %
TR - 2ARERT S B IHBISNZ BOR - 1t pE 225 38 T B SMsE A - A0fef=5
RRLFIR SR 5 AR RE - (EORAS AR S S o i DR N ER AERRY
1 — I - B EEGHAFESRIIRB I 28 2 {5 (a) T ik Bt 7 P 3
Y] - JRIEIMEIE RE » ML — FIBARAE RIS LRI Y - WTO _EFRBEAEL
AR E B - EHRAERERSE -

= SRbBRIEH A E 2 R(a)IREEY

JURHTATL - £ SRk B I PEES 2 PR(Q)MERT B BUEIAAS T - doRie it
HERYFIBASEAE - (KL Ry T BER BTSN A - SE T 222 25 BIHE SRR B 0T &
AKen o AR BIINEE R - BEE R AR R B R H A - MESRANIL -
EEREEE - FEHOMIEAR S R L EALRBERT Ry LB - AR
BN E Airsd i B0 L FEAL BN ~ B ~ JEBTH TR - DUER B
AR RUFHBIIMRB A EHE A ER L -

FHEGVIMRERUE " AR AT & AT ERIRUERF > AMELLZAE Ry
B S BN AR E T QRS EBI TR o | RN B Rk - 45
BERAF S A S M ] o HE AN TF & A 8 < RUE R - 38 L5 1R B AN T4
FITEAREE RS & BAEARTG E N AR BUE FH L T8 - IR R R By HIAER T
AT TRy & e I 22 R - REGR IR E s IR B EE 2 2
LERZER (RE ) » B— KRG BET > SRR BRI BB A 22 (BE
Ht—) e

x7 L We Wang, Chapter Sixteen: The Prudential Carve-Out, in THE WORLD TRADE

ORGANIZATION AND TRADE IN SERVICES 601, 601 (Kern Alexander & Mads Andenas eds.,
2008).
7 -+ - : Calo Maria Cantor, Shelter from The Sorm: Exploring The Scope Of Application And

Legal Function Of The GATS Prudential Carve Out, 48 J. WORLD TRADE 1223, 1246
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e 53 W B (E 15— PR ES O ik H Ay B B REE 28 1k 2 ZhRE - &
Je o FEBIIMEA T AEE (avoiding) | —Fd - HEHBYTERFH R & BB
EIRAFEBIIMNUE - AR BEE EEITH SRR o SRR B I MR B
SR REE AT — R BT S BT S W - (5 FEIRR R Rl 1 & BB B 1T S IR
ERLMEK GE A t2) -

B MR B R E R L R D IRRE R e 2 RS - DUEGR WTO &1 5
FNIARE - (HEZ K KR < B e T B BUE - #i - ieBe-R F G e
DUH 2 5 Bl st B2 £ 23t B A5 fR 7 E &R (purely or primarily
protectionist effect) FyFIEr (3% Ai+=) - JRENIEFIHGIIMREL JOAEREE 3k
fEIHI (good faith) (G ZA+0U) - 2Ll thiast & B 26T
FEEERBIEE EMERA R (G A+a) -

GATS ZFFEGIIMNR 1 iy B & 2 (H B FH 88 A 52 B R < il B P AR E R
il SRCABARGEE 5 - HAR BB T 1T /7 20 BRI E (R B 5 PR
R IE TR » 55 FWEPIINESRAE TLRR - TN PR 2555 538 S BRE
WIHIEE M2 T550 > IRA GG T BEE AN T o ME 5 O/ NI SR A
PRI o2 PR it 2 3 A R AN - 275 e /e Bl e 2 o e i T 22 el o2 1
& - VBfEEYTImEIEE -

&~ U.S. Model BIT

R GATS Sh » S IEGISMIREC Ry 15 & R 17 2 th Ay B BRI & e

(2014).
X7 -+ - ! BART DEMEESTER, supranote 22, at 213.
#x7 -+ = : Council for Trade in Services & Committee on Trade in Financial Services, Background

Note by the Secretariat: Financia Services, 1 30, S/IC/W/312, SIFIN/W/73 (3 Feb. 2010).

27 Lwe o d

:x7 L7 1 sk #EF > supranote28, F 301
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Rt BB R e B IR e DL 2 it - L — i e R e R T A ]
Bl T 5 ASGERA DB E R E N FEBIINETTHIIE - ZREH
TER ST AR - HER I E I EH#A (U.S. Model BIT) HIHIERA
BE R 2 ER » SRS U.S. Model BIT > W52 H SRl B RT3
L SR AR ESF T B S0 2 A - Al 38 (R & A mf e P [ o 75K
FELL T AR TH B I IR I B BOR Z Bt ©

U.S. Model BIT FESEZR LA 1994 4F ~ 2004 4EF1 2012 £S5 =M RRA - 5§
RIS B 2 B ks 28 7 R BRI E BOR M H R SR Hill i
FE 2B - W) BEFR R IERZBRE RN E LA - U.S. Model BIT
1994 3f: Exk A TH B SME AT ARE = TIAE 1994 422 2004 4[] SCBIHE R 2 K B
ERIE PN - B —fad R B B R RS A SE B kS I
R P it e BRFRARIEAR (BE 7-FN) » 2 DASEBI A H M Bl £
& BEREE N RE MR P AN B - $HA I —IR - & TR
FERETET T EMEZE ] - DURE 58 15 5 o i A o 2 5 a4 A < RS B 2 A
2004 ££1y U.S. Model BIT 55 20 {5 <2 a5 S a5 i R 41 - B 1H
BUIM LR < b B NE SR A BT 51 - — B 0 IR E GATS xRl ekt 7F58 2 5%
asiIss LR baksE LI (B 1) - st BB SR E RIFTHR <
AR EEZZ ]

— AR E] U.S. Model BIT 2012 (GE 7+ /0) - i —Anli#E

zx7 L= @ Kenneth J. Vandevelde, Model Bilateral Investment Treaties: The Way Forward, 18 Sw. J.
INT'L LAw 307, 308 (2011).

I L= D GATS £ iR ¥R % LiE bAx 157 1T % - 5% 331 % (D)orfie Tl o
Fpehan d 2 RIE p GAp Y L AFR PR L FBM AR U RFA R A SR
PR M AR AR AR IO L ° ]

®x7 -+ ~ 1 U.S Modd BIT 2012, art. 20.1: “Notwithstanding any other provision of this Treaty, a
Party shall not be prevented from adopting or maintaining measures relating to financial
services for prudential reasons, including for the protection of investors, depositors,
policy holders, or persons to whom a fiduciary duty is owed by a financia services
supplier, or to ensure the integrity and stability of the financia system. Where such
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& (3 TtJL) - B 2008 F-<p:Riy itk - 1 56 AN B E A4 SRl
HIYORIRZE - Ry TIREB AN E S EAEZORAY SRVE S22/ - U.S. Model BIT
2012 EETE 18 Wi a5 (HHH f o MR R - BREEHE ] & R B AR < AERF
Ah o HEFEE T RIS BRI e DL I B B i A 2 AfERE (the
maintenance of the safety and financial and operational integrity of payment and
clearing systems) | Z¥#fEN (F /~1) o HA U.S. Model BIT 2004 33
TR 148 At e HE (B N ) BRBRE @ FLIEAE R H Y AR -
RN RIS B R B iR RG22 - SR ¥ S A s R
W5 L E 22 R B2 - fERBEE S L fEZRT - CEBEEE—EY
#2008 BES R E AT (BE N1+ 2) - EBISREECR S -
it L i > RBIEBIFR &R E L - A EEAI MR B HIAE IR
B IR EREABL S RE T PR - FEGIIN HIE]E FRIEE N B ECR
TR o SRR DA TR B S M B B A <2 Rl 2 SE AR B AT I MU BOR BRI L5 (H S
2% (5 AN1+=)-

measures do not conform with the provisions of this Treaty, they shall not be used as a
means of avoiding the Party’s commitments or obligations under this Treaty.”

2x 7 - 4 : Vandevelde, supranote 56.

=+ ¢ U.S Modd BIT 2012, footnote 18: “It is understood that the term ‘prudential reasons
includes the maintenance of the safety, soundness, integrity, or financial responsibility of
individual financia institutions, as well as the maintenance of the safety and financial and
operational integrity of payment and clearing systems.”

= L - 1 U.S Mode BIT 2004, footnote 14: “It is understood that the term ‘prudential reasons
includes the maintenance of the safety, soundness, integrity, or financial responsibility of
individual financial institutions.”

:x= -+ - ! CHESTER BROWN, COMMENTARIES ON SELECTED MODEL INVESTMENT TREATIES 818
(Chester Brown ed., Oxford University Press 2013) (2014).
1= -+ = @ Karl P Sauvant, Foreign Direct Investment Protectionism Is on the Rise, in EFFECTIVE

CRISIS RESPONSE AND OPENNESS: IMPLICATIONS FOR THE TRADING SYSTEM 197, 200.
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2 « TiSA

TiSA ZHEAET FAKBE R WTO thtgEIE#FH T HiEZ & (Realy Good
Friends of Services, RGF) ; JEIEZGAAIEEE - DL WTO IR & i a A
Ryt —SHYRRAIRERE (FF /S-TIU) » £658 —HERE | TiSA BURRFIIN 284
JOREEER M5 B4 B R o B8 B R A1)+ 50 mT SIARF R T A BRI 5 S o —
HHAE -

TiSA SRS A IMABH - FHER S R DUAE R g 2 AR BR RO RO Ry B 52
IMAE 2015 4 6 A 3 HEd 2016 ££ 5 H 25 HArAmRIARAH - IRE R Rk
Bt A3 BAEERFI T ER B EBIIMA E MR < R 5 (BE N1 » 3R
FAIGREL GATS <Rl I 1 < B Fo iR FIFEBE - R 2015 4 6 H 3 H A
F& RIS RAS (fE5FE 2015 4 TiSA) - SRFIRL 22 tHRH TR S8t 5 H B
SMESCHIBRRE R AR R (GBE N8 - JRE AT B R P Ry T AR 25 1H
PHHEAT THEREN s FEHE (“taking” measures for prudential reasons) | [ft—ajH
Z TEREL, FEEAEARERRS GG oNTE) o A 2EGKR U.S Model BIT
it Al 7 5 A E T T P E B R B S RIS R o 4 B DUR S 75 B e e &
ZAfEE (GE S/ o BRAIRE R AN A R -

-

a

A EJI* ] FRFE BN L R BT e g s p A
ORI T AR B L ATRHE B E 166 ¢ ;“-i

fim“ EIRIEF 2 8- Hhpd it o

= L7 : Trade in Service Agreement, WikiLeaks, available at https://wikileaks.org/tisa/ (last
visited 21 Nov. 2017.)

AL s AR Fa'*ifhﬂ%gﬁ% » %45 (Prudential Measures) & B} % iE-L% (Domestic
Prudential Regulation) 5 # I& &L f% o

oLl F”)I}}ﬁe*ﬁ T hANFEEA nﬁrﬁﬁ’»(taklng)ﬂﬂL g 3R 7 2 sdF(adopting
or maintaining) ; # % § # & L% o

AN M E R F 5 It is understood that the term "prudential reasons' includes the

R
Fi= s p

maintenance of the safety, soundness, integrity, or financia responsibility of individual
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IMAERE SR A Y 2016 47 5 H 25 H AT#REE L sRFISCA A T (LU g
2016 4 TiSA ) FFHBISMEESCE Iy L AR DL TR A5 it Prudential Measures )
Rl - HEAER GGE AL ¢+ T LAREAR E HARER - FikTT
PN HEMEE 1R B R H B R T PR EUE B - HAERS @R REREA ~ 7K
REFFEA - BRIk B et & S H AT R EES AT BRI i - 5(b)
o REORATEA )T & Rl R 2 B AR M BRI IR fE - 2 2N IR AR &
i E I RE RS - MG LB R RERL & SN AT E N AR EB T B -

GGk 1)

TiSA TFELEEGISMNIFEH] - Bl GATS bRl R S I - rFE R E 228
AR o LR AR TP T EE A BT - DURH IR ZERE - (DU e] B Ak
SHEH GATS Rk I T RUMRE T b2 is - LU ASORE 73 M Bl i
LA

— « WEEHE (Prudential Measures ) Z1ZREFI:E

7578 RSC AR - BRSNS LA E A - IRIBLBF O ERE R 3
R] DABAER AR R I ol B AP AR R H B RIBYEEAN - ANRTFTIL - GATS xRl

financial service suppliers as well as the safety and financial and operational integrity of
payment and clearing systems.” & % 2 d 448 ~ BT X K4~ BiH v Lok o @ G
TR CEN TP AR S BT RREATE T E o

= L 4 TradeIn Service Agreement, WikiL eaks, available at
https://wikileaks.org/tisa/ldocument/20150925 A nnex-on-Financial-Services/20150925
Annex-on-Financial-Services.pdf (last visited 21 Nov. 2017.)

=Lt TiSA draft, art. X. 16 (Prudential Measures): “Notwithstanding any other provisions of
this Agreement, a Party shall not be prevented from adopting or maintaining measures for
prudential reasons, including for the protection of investors, depositors, policy holders or
persons to whom afiduciary duty is owned by afinancia service supplier, or
to ensure the integrity and stability of a Party's financial system. Where such measures do
not conform with the provisions of this Agreement, they shall not be used as a means of
avoiding the Party's commitment or obligations under the Agreement.”
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B FHURERE Ry B A A B (Domestic Regulation ) » £ AR AL =5 B RH DUE
PRI S < Rl I 55 I AU IR 22 [ R H Y - TR T B AR E B GATS tHER 2
BRIRIBA TR o HAUEFRLL GATS N2 &EHBE Ly (I 2R b - Rl A5 b 4
NRUFEBISN - ISR ] SRR e T EA A, o TR B
FEVERORE L T EHY A TE B T BRAGE Bt L - IR PREREUE B vk A B HH 3 AT
B o PN PREL SRR B I~ BRI MDURE Z IRF - R JE 32 [ PR <5 Rl
B E AR T AR B R R B R R IR — -

FHERZ T » TISA FEZGRFEGIIMNAEE - DI S5 i RE R R 2 T 51 e
R < SR INPARME < & - DU B E B SR R ey Jim -
B B RRAZAEEER A " 3F HiS i (Prudential Measures) | » thEL GATS
B R IR A5 I R I B A BB AT 1 - IR AR ER AR Rl B R S BN B T =
( Domestic Prudential Regulation) 2 FHEE - [K )k TiSA BG IAER HH SRk
B ERELT BRI (prudential measure), —5 - MIRAIR CATS 123" &
fEEH (prudential reasons) ; » #CATA TiSA AP 175 f R RE AT R 2R AR
Bl BRI B P ERZTENAFE - 2REERRITEERORE= (G
tt—) - HAFARDE "3 EEE (prudential measures) ;- JRE[tE—HIEE
HemEs bR - RN ERZ - HEME %k AR B R =
A TR B SRR E E RS FHA AR - BET AR R 2K B A 5
o B — D IR TR R 5 AT RENE « MERL— 51 E A BARE - £E
TR SC R AT I HE AP A RH ] 5 % <2l B PR A A HE 2 ISR N - A & 38k
Hignygit -

zx = -+ — : Bank of International Settlements, Basel Committee on Banking Supervision, Basel I11: A
Regulatory Framework for More Resilient Banks and Banking Systems (Rev. June 2011),
available at http://www.bis.org/publ/bcbs189_dec2010.htm (last visited Oct. 01, 2015).
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Z -~ ERNEEGSMT "THEREY (taking ), 3¢ " #§1T (adopting)
i (maintaining ) ; FBEZ FEE

GATS RIIRES T 3 EHBIIMRE T & BN EEE LB H B %
e (a Member shall not be prevented from taking measures for prudential
reasons) ; o "ERHX (taking) , —FAZEMG I —IEELFHEAYEA - HEE
TS o th—FFE S GMEREAE TiSA MERF - Ak LRIEAFE - —J7
AN & LR R @ iaate Ry - 59— TR s FI R B E R R A B NAFTA 55
1410(Dfs (RE £+=) ~ U.S BIT 2012 AH[FE]S H A2 2 2 BER AR E SR &

"$%1T (adopting) EiifEfF (maintaining)  ZHIRE °

DISCEEREAE - AR BB " BREL (taking) |, —3& » HIJR
B REGE (make) ~#1T (undertake) ~ BkJE1T (perform) —IEfTHE) (action)
B fES (task) (3 £+=) - i "#&17 (adopting) , FRoRERAN -~ [FEE
BRI TH—EF B2 %5 (to accept, consent to, and put into effective operation )

(FF £40) - THEFF (maintaining) | RIS @8 B R 5 %5 (to continue
something) (G t£F71) - TERITEGERF ) B TR, ZHEEEHTAR -
FERATEGHER | B EHERF A IR e DL R R A — E i LR AR A - T T EREY

= L = @ NAFTA art. 1410 (1): “Nothing in this Part shall be construed to prevent a Party from
adopting or maintaining reasonable measures for prudential reasons, such as: (a) the
protection of investors, depositors, financial market participants, policyholders, policy
claimants, or persons to whom a fiduciary duty is owed by a financia institution or
cross-border financial service provider; (b) the maintenance of the safety, soundness,
integrity or financial responsibility of financial institutions or cross-border financia
service providers, and (c) ensuring the integrity and stability of a Party's financia
system.”

- - = : Oxford Dictionaries, available at https://en.oxforddictionaries.com/definition/take.

:x~ L g : Black’sLaw Dictionary Free Online Dictionary, available at <a
href="http://thelawdictionary.org/adopt/" title="ADOPT">ADOPT</a> (last visited Oct.
01, 2015).

=47 d.
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AUHEEIFEE T rTRELEEIR%E - B A B A I MR T REE L 3 -

FHERTHY TiSA BRI @ SRAIRELIESE " IRITEHER . ZHFE
G338 - AT GATS Ry TEREL, - FHBLAIIE - S HEAIINZ R
T TiSA (ZERHA| » 20 G DU 3 TR 5 D o A Y Fe ] 86 e T A ] T
iR - IRE RIS BE R R A FRFEA

Bt ~ CPTPP

TP KV rEY 2| E % E ( Comprehensive and Progressive
Agreement for Trans-Pacific Partnership, CPTPP) | % 2017 4= 11 H 16 5%
"SRR A E (Trans-Pacific Partnership, TPP) ;& 11 flil il 5 BI7E 8
FEAR » DL TPP Ry AREEHERE A F < Wk - IRIEEL 11 (ERp BB 5 5 WA
CPTPP & 15l TPP 3R AR » HI B EIM T AL L B S AL 3 - It
BRAEHR T TPP MK - Sl & 70 2 B Rk P M B BB 15 A A Bl
(it E17%) « FEBIIM B M IR RS R BRK - KIS CPTPP fy
&M - KRy CPTPP LL TPP (& [ 53 P & Ry R FIHEHE » 0 5B o TPP
L5 WHELUR TPPERAI N AT A G L FEIIN Rt 58 < 5 -
TPP Tyl & nn i B Vel 12 BIRYRIVEH S e o HaRFIAERS
L B R l— " EiE » itk (High quality, 21 century ) ; B9 E HIH
S (G £+t) BfEEkE BB R ERER HhE HinE

- L= ! Trans-Pecific Partnership Ministeria Statement, available at
http://dfat.gov.au/trade/agreements/tpp/news/ Pages/trans-pacifi c-partnership-ministerial -s
tatement.aspx (last visited Nov. 19, 2017).

-+~ : See CL.Lim eta., What is "high-quality, twenty-first century" anyway?, in THE
TRANS-PACIFIC PARTNERSHIP 3 (C.L.Lim etd., eds, 2012); see aso Trans-Pecific
Partnership: Summary of U.S. Objectives, THE OFFICE OF THE U.S. TRADE
REPRESENTATIVE, available at
https://ustr.gov/tpp/Summary-of-US-objectivest (last visited Aug. 5, 2015).
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FiToR i BR AT BGRRE AN BR B By TR (BE 1/ « HEARHEAMELE
FTHE WTO BRANER L INEE (RE T1HT1) - BEAER H R KT BURE R4 S ER 5T
FTfEH Z HEET - [EISTERERE - IRRATLL - TPP BRSCAYFFE IS Sk
Tt AR 2 3 R R P ol 5 BB 36 17 < Rl Pl 265 SR < Rl 1) 22 ] — 3 LBl o2 T
FERINTY (GE /) e

TPP e SRRk #5 (Financial Services) 2T - ¥4 {1 i Bl
A HE A R - BIANSE 11.6 fREs 5 Rl ks LM i e RUE ~ 26 11.7
PRABAE S FT DRI < R - L EBG A ER e D DS ~ 28 11.12 iRt
fHlii /7 2 A L BB R (recognition) » SEFEGISMAR S RIGRBUE RS 1111
bk " BISh (exceptions) ; (255 116 - HLAZFLREL GATS <Rl ik 45 F {3 1A
IMEE R Bl HEBRERER T AR ESR _HEH/\EIHEI - AE
ZAEATER S B ANGEE 1 — R 7 B R A THE ph i £% P BRAMERTF IR I - A T R
i A~ AN REFFE ABGZ IS5 SRk B e (5 sl R BT L &
HEE RGBT ERIAIIEE - R T Or 5 Rl iR & i 2 BAR 2 1T SR EN A
° QIRZFEHATE G A BISNT#E H ZAR E R RUERF » MG LU AE R M EE

Ji
AR STIR L FRUE N AR BB TB (5E /\F—) « TPP N2 & EHY]

x -~ -+ & o ld.; see also Trans-Pecific Partnership: Summary of U.S. Objectives, THE OFFICE OF THE
U.S. TRADE REPRESENTATIVE, available at
https://ustr.gov/tpp/Summary-of-US-objectivest (last visited Aug. 5, 2015).

:x = -+ 4 @ THE ECONOMIST, supranote 1.

AL ¢ Shawn Donnan, EU-Us Trade Talks Hit Roadblock Over Banks, FINANCIAL TIMES (2014,
Jun 17), http://www.ft.com/cms/s/O/caf 1573c-f539-11e3-91a8-00144feabdcO.html ( last
visited Oct. 08, 2015) .

AL - 0 TPP at.11.11: “Notwithstanding any other provisions of this Chapter and Agreement
except for Chapter 2 (National Treatment and Market Access for Goods), Chapter 3
(Rules of Origin and Origin Procedures), Chapter 4 (Textiles and Apparel), Chapter 5
(Customs Administration and Trade Facilitation), Chapter 6 (Trade Remedies), Chapter 7
(Sanitary and Phytosanitary Measures) and Chapter 8 (Technical Barriers to Trade), a
Party shall not be prevented from adopting or maintaining measures for prudential
reasons, including for the protection of investors, depositors, policy holders, or persons to
whom a fiduciary duty is owed by afinancial institution or cross-border financial service
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SMEE R AR B GATS T #tPEAR A - [HHZER 10 AlusA U.S.
Model BIT - fefitil e 2 FHEHB B ER (G /) - fEFEGII N
EHS TR - MRET UGB GATS NRIZ I - i AE & HE B 518 < 12 I
[FIAEE - BEIRERy CPTPP ik 1 BIRR & Akl < AR KA 2 E
FRALE R - DUN AR o o

—~ IEEMtEE

TPP NZEHEAIIMEE b R A B S EBTE - et - Eah
ELH T (B BIRFFEETSHEA) ~ = (FEEIFRESF) ~ 1Y G
mElA)) ~ A (RBGEMEREE FEE) ~ N (HE5EE) ~ & (RYZLE
fBR L EIEYINE R SR ) ~ \FE (H Sk ) FEWHE SR
&R EHBIS) -

e — AT A A B TE B ME DU EACBRFEFR B J DAS N < B o o L 32
BENATR » MEMHRES AERN I E S E SR EE T AT EEAES -
et EUa] A G150 w2 ] - B ne Az 220 -

— -~ FROGISNEEATE

TPP xRk st H 1SN KUE - #HY GATS » U.S. Model BIT Ed TiSA
LEGTHEATERZRE © Bt TPP RS HE FIKERFI R SRS T S

supplier, or to ensure the integrity and stability of the financial system. If these measures
do not conform with the provisions of this Agreement to which this exception applies,
they shall not be used as a means of avoiding the Party's commitments or obligations
under those provisions.”

AL - 1 TPP Chapter 11, footnote 10: “The Parties understand that the term ‘prudential reasons
includes the maintenance of the safety, soundness, integrity, or financial responsibility of
individual financial institutions or cross-border financial service suppliers as well as the
safety, and financial and operational integrity of payment and clearing systems.”
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FRM L L DR BBt o MEiE ) IS 2238 - ezt 10 e
EHBCEREMAE—HE -

- TPP 55 1111 fRAVETEAR E AT E AR B MG EE 1L — R K
JIESRE EB T T PR o 8T AR ) RiiHE (Party shall not be prevented from
adopting or maintaining measures for prudential reasons) - [tEd TiSA %8
SRR E B SMEAAAE - B GATS SRUIRB M AT < T 8REL, BATAR
[F] - A] RAERES b - SRFIRYTIAERA e T PREN ) Bk T SR EHERF , HE
B U -

geoh - HISEES - RFEOIIMESOZH 1111 RE-ER T 151

(Exceptions) ; - HEESCHARIIR "H#EGEK o LHEE o MEAE SRS
B HAbpES - AR T E M HE (prudential regulation) ; (5F /\H=)
o " E#EAGE (prudential measure) (G /UFPU) o ARG - #FH A
— Al AR BT RE BRI PR SR S < EEE - A TE R RN R B R & 1
HHRRFT PR I DAZGE B e 288 (BE /1) BAEMERE B2 fERINMERSER
E

e
v
-

D TPP art.11.6.3: “Without prejudice to other means of prudential regulation of

I

ol

cross-border trade in financial services, a Party may require the registration or
authorisation of cross-border financial service suppliers of another Party and of financial
instruments’; zr%r 32 : “For greater certainty, this requirement is without prejudice to
other means of prudential regulation.”

TALe @ TPPart. 11.15: “A Party may recognise prudential measures of another Party or a non-
Party in the application of measures covered by this Chapter”; TPP Chapter 11, footnote
12: “For greater certainty, nothing in Article 11.4 (Most-Favoured-Nation Treatment)
shall be construed to require a Party to accord recognition to prudential measures of any
other Party.”

: DIEMO DIETRICH ET AL., LIBERALIZATION AND RULES ON REGULATIONS IN THE FIELD OF

¥
7
.
311

FINANCIAL SERVICES IN BILATERAL TRADE AND REGIONAL INTEGRATION AGREEMENT, 22
(Martin-Luther-Universitial Servicesin Bilaterallnstitut fir Wirtschaftsrecht 2010).
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- BERER

TPP Z &Rk E bR 1 # EAI /N BRGSO - SR L —IEE AL
FH 2 b R DR e I DURS AR GE - B 45 DL TPP R 2 28 B Frli i oAz e (58
11.21 65 HEAEE 9 2 NI &AM 3 B i A (I nvestor-State Dispute Settlement,
ISDS) #Fr iz FiimfEP - 5L TPP 58 28 . Frimfftihiin 5 - TPP &5 11.21 {5 2
H()FK () HME - 1 TPP €56 28 B L Frimfir 2 /7 - AR 5 3% 5 [ 1H
BUsh - BRIESHIm T AR B FrimiEk </ NE R TR B ARES 3 B
DR IR S AT B 5 L E SR EORE B o ARIB S 11.21 {6k 4 1 - FHimfdioR < AT
AR TR DMRIR S 11.22 fif 2 JE(C)FK 7 REL/ N Ak B T B b o2 12
51U P #E ] -

LR 9 B E BT HUE Z R E AT B F iR S R SRR
BEY ISDS 2 Frimfii ik - ARIEA RG] - FERPIAREHTE AR
mA#EM GGE /TN AR E AT SR PR R R A PrRE (G
SN IR EA RS SRR < g2t (GE /)0 » A TPP it
fetth ISDS ZTE T » 58 1111 fRr—IHFH M 11 AURE - fER&E AR L
IR EF I - ERTFHERTEEEN R NE (&) LIRS BAMRES
11.22 for 2 2 P @8 7 Wl o By HE 7 2 TP S i SR B A o R T e - AP

AL TPPart. 11.2.2: “Chapter 9 (Investment) and Chapter 10 (Cross-Border Trade in Services)
shall apply to measures described in paragraph 1 only to the extent that those Chapters or
Articles of those Chapters are incorporated into this Chapter.”

AL = D TPPart. 11.2.2.(b): “Section B of Chapter 9 (Investment) is hereby incorporated into and
made a part of this Chapter2 solely for claims that a Party has breached Article 9.6
(Minimum Standard of Treatment)3, Article 9.7 (Treatment in the Case of Armed Conflict
or Civil Strife), Article 9.8 (Expropriation and Compensation), Article 9.9 (Transfers),
Article 9.14 (Specia Formalities and Information Requirements) and Article 9.15 (Denial
of Benefits) incorporated into this Chapter under subparagraph (a).”

AL A TPP Chapter 11, footnote 2: “For greater certainty, Section B of Chapter 9 (Investment)
shall not apply to cross-border trade in financial services.”

252



ERRPRIAT B T RO R i R

BIREES 5 R PR A R E (5 /AFIL) » 55 1122 6 2 SERISHBHES |
FHEGII < 1SDS MIFRIHR IR - BUEMEBHEBIIN 18T (15 S 1F 2T
2 1IE B b E H f HL iR (the issue of whether and to what extent Article
SE B RS K
PR S DU D o5 P g A 5 < e Rl 1B HER (authorities responsible for
financial services) FL[A[HE Z (ajoint determination) (FF Ji1) » HREE
MREGART] GGt JUT—) - WEERBIRAE KFFFHE » S BUR &
FiT JB ik ) 15 ARG SRR 98 7 i P2 TR B 2 B S8 I I/ IVRE 3 % R i DA H
GE o= /MHEREEHPERIER B RS GE L t=) - IR—EMHRN

11.11 (Exceptions) is a valid defence to the claim) » #1571

AL 4 @ TPP Chapter 11, footnote 11: “For greater certainty, if a measure challenged under
Section B of Chapter 9 (Investment) is determined to have been adopted or maintained by
a Party for prudential reasons in accordance with proceduresin Article 11.22 (Investment
Disputes in Financia Services), a tribunal shall find that the measure is not inconsistent
with the Party's obligations in the Agreement and accordingly shal not award any
damages with respect to that measure.”

x4 L0 TPPart. 11.22.2.(a): “If an investor of aParty submits a claim to arbitration under Section
B of Chapter 9 (Investment), and the respondent invokes Article 11.11 (Exceptions) as a
defence, the following provisions of this Article shall apply. (&) The respondent shall, no
later than the date the tribunal fixes for the respondent to submit its counter-memorial, or
in the case of an amendment to the notice of arbitration, the date the tribunal fixes for the
respondent to submit its response to the amendment, submit in writing to the authorities
responsible for financial services of the Party of the claimant, as set out in Annex 11-D
(Authorities Responsible for Financial Services), a request for a joint determination by
the authorities of the respondent and the Party of the claimant on the issue of whether and
to what extent Article 11.11 (Exceptions) is a valid defence to the claim. The respondent
shall promptly provide the tribunal, if constituted, and the non- disputing Parties a copy
of the request. The arbitration may proceed with respect to the claim only as provided in
paragraph 4.”

4 - @ TPPart. 11.22.2.(b): “The authorities of the respondent and the Party of the claimant shall
attempt in good faith to make a determination as described in subparagraph (a). Any such
determination shall be transmitted promptly to the disputing parties, the Committee and,
if constituted, to the tribunal. The determination shall be binding on the tribunal and any
decision or award issued by the tribunal must be consistent with that determination.”

x4 L @ TPPart. 11.22.2.(c): “If the authorities referred to in subparagraphs (a) and (b) have not
made a determination within 120 days of the date of receipt of the respondent’s written
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HERTE ZORTEHIRIRTTR § - 26 (P8 B A T B S T F B G Ju+i) »
LR R [ T TS e K 7 G A5 7 R R A B A B TEL b < TR 5 B H
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request for a determination under subparagraph (@), the respondent or the Party of the
claimant may request the establishment of a panel under Chapter 28 (Dispute Settlement)
to consider whether and to what extent Article 11.11 (Exceptions) isavalid defence to the
claim. The panel established under Article 28.7 (Establishment of a Panel) shall be
congtituted in accordance with Article 11.21 (Dispute Settlement). Further to Article
28.18 (Final Report), the panel shall transmit its final report to the disputing Parties and
to the tribunal.”
= : TPP art. 11.22.3: “The fina report of a panel referred to in paragraph 2(c) shall be
binding on the tribunal, and any decision or award issued by the tribunal must be
consistent with the final report.”
x4 L e @ TPPart. 11.22.4: “If no request for the establishment of a panel pursuant to paragraph 2(c)
has been made within 10 days of the expiration of the 120 day period referred to in
paragraph 2(c), the tribunal established under Article 9.19 (Submission of a Claim to
Arbitration) may proceed with respect to the claim.”
x4 L7 TPPart. 11.22.4.(b): “The Party of the claimant may make oral and written submissions
to the tribunal regarding the issue of whether and to what extent Article 11.11 (Exceptions)
is a vaid defence to the claim. Unless it makes such a submission, the Party of the
claimant shall be presumed, for the purposes of the arbitration, to take a position on

Article 11.11 that is not inconsistent with that of the respondent.”
T4 Lo d
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x4 -+ = : Trans-Pacific Partnership Ministeria Statement, supra note 76.
x4 -+~ ld, Annex Il - List of Suspended Provisions, 1 4 ("Minimum Standard of Treatment in

Article 11.2 — suspend sub-paragraph 2(b); footnote 3 and Annex 11-E.")
4 L4 :Id,Annex|l - List of Suspended Provisions, 1 2.
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