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M FRISEIE - 21 » SWF i EFREOE T H - Al @ ERBER EXRFE
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# 1 2017# 6% 6p )
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FRER BRI EE - EH SWF paSE & T %G N B Baagsg - 2
BB L ad U - i TR R BB E A S NE B R ~ TisR ¥ St
BHRERS - B HBER EHASRERENTS L SRR - HEmIIE
BB PR s B (International Monetary Foundation, IMF )~ {H B R 17H1 OECD
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7f¢& (Portfolio Investment) By ; 1 SOE RYF%E F 2 fy TEMKE
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= 2 FHF ; %Fi;,z g E O HAFTRFFARR oMY RIN R & F
ik Fiwmd > G % 5. CONGRESS REPORT, THE COMMITTEE ON FOREIGN
INVESTMENT IN THE UNITED STATES (CFIUS) (Apr. 6, 2017),
https://fas.org/sgp/crs/natsec/RL 33388.pdf.
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¢ Joseph E. Stiglitz, Sovereign Wealth Funds - Distinguishing Aspects and
Opportunities, in SOVEREIGN WEALTH FUNDS AND LONG-TERM
INVESTING 26, 27 (Patrick Bolton, Frederic Samama & Joseph E. Stiglitz
eds., 2011).

. Goverance Model, NORGES BANK INVESTMENT MANAGEMENT,
https://www.nbim.no/en/the-fund/governance-model/(last visited June 5,
2017).
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: Fabio Bassan, Sovereign Wealth Funds: A Definition and Classification, in
RESEARCH HANDBOOK ON SOVEREIGN WEALTH FUNDS AND
INTERNATIONAL INVESTMENT LAW 41, 33 (Fabio Bassan eds., 2015).
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AL MW RNFARAEAEDFE WAL > 5L H P S gk D FUTURE

FUND—AUSTRIALIA'S SOVEREIGN WEALTH FUND, http://www.futurefund.gov.au/

(last visited June 6, 2017).
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B <5 M FH B8 22 S ik 9 B S A B S R A T A2 AR - KB EAER » A
M L E ZH T S BRI ARSI - [RIEG w] DUFE RS 05 ol R FF
- 1B LGEERF A IERRN A R RS - BRI - BERE =R
R ER o ARSI+ R B R RIS e ) - BRIL.Sh » Bl +
REF BN F] - S Bl e (R A R - [RIRF B s SE 0 & - BR B 0 2= & ( European
Commission ) A 2008 4 A Common European Approach to Sovereign Wealth
Fund 5 b - RORBIR EAER SR M ESEBIRES - ARG EMERR
fodk (Bt ) o TRl 1T B 58 1M AL B A B IR 15 5 1k SHUBS P 3 T O A Al
Mam (GE +2)-

T4 EANAER ;ﬁ—zjt Lym= a2 L & F > 3k ¢ NORGES BANK INVESTMENT
MANAGEMENT, supra note = .
TLDEMNAR ;ﬁ—%ﬁt AL B 4 7 2 sk TEMASEK, http://www.temasek.com.sg/
(last visted June 7, 2017).
zx-+ - A Common European Approach to Sovereign Wealth Funds, at 7, COM (2008) 115
provisional (Feb. 27, 2008) (“SWF have behaved so far as reliable investors and their
activities have not resulted in problems for the functioning of the internal market”).
zx-+ - See Richard A. Epstein & Amanda M. Rose, The Regulation of Sovereign Wealth Funds:
The Virtues of Going Sow, 76 CHI. L. Rew. 111, 113 (2009) ; see also Bruce W. Bean,Attack
of the Sovereign Wealth Funds: Defending the Republic from the Threat of Sovereign Wealth
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Funds?, 18 MICH.ST.INT'LL.REV. 66, 99(2009).

1 See Richard A. Epstein & Amanda M. Rose, The Regulation of Sovereign Wealth Funds:

The Virtues of Going Sow, 76 CHI. L. Rew. 111, 113 (2009) ; see also Bruce W. Bean,Attack
of the Sovereign Wealth Funds: Defending the Republic from the Threat of Sovereign Wealth
Funds?, 18 MICH.ST.INT'LL.REV. 66, 99(2009).

» @ BASSAN, supra note 6, at 23.
S ld. at 117.
+ 2 ¢ F &R > Sovereign Wealth Fund Ingtitute p 7 — 2t fen2b g = 2 R e > 5 &

TR FAER LB AR e b v F ep b B Pt iy o R S

LR B H AL e o Bk S http/www.swiinstitute.org/about/ (& 15 i p

#2017 67 8p ) ¥t G MBETAEA £ SHER S 470 % 7 L Gerard Lyons, A
Growing Role for Sovereign Wealth Funds, MCcCKINSEY &  COMPANY,
http://voices.mckinseyonsociety.com/soverei gn-weal th-funds/ (last visited July 6, 2017).
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= T EES H) | 3 | B | BEE
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Fa[#fi5& kb | Abu Dhabi Investment Authority 828 1976 | 6
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VAN
{/EEW SAMA Foreign Holdings 514 1952 | fHih 4
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FEFGT 2015 4 12 F FPUIE 2017 42 3 1k - SWF g4 B AR AT 14
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-+ = - Sovereign Wealth Fund Ranking, SWFI,
http://www.swfinstitute.org/sovereign-weal th-fund-rankings/ (last visited June 8, 2017).
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G298 (Governance Structure) ~ EfEE B (Risk Management ) ~ 35 HH
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PIERIGER GRS o B T 427 SWF B | Wi 5 Rt o AWFSEEE R It e
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#5455 % 11 %% 14 > | 203-204 (2010) -
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Declaration) (Gt ) » EAGEE LK AV 320 B 5 A <2 oK R 1k i 0

(International Forum of Sovereign Wealth Funds) » EEEEEE —K - B{F

2 - L Kuwait

Declaration,

INTERNATIONAL FORUM OF SOVEREIGN WEALTH

FUNDS,

http://www.ifswf.org/santiago-principles-landing/kuwait-declaration (last visited July 7,
2017) (“Establishment of the International Forum of Sovereign Wealth Funds”).
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- A 4 B AR R S B T SR SWF SEB I I fEA —
Linaburg-Maduell Transparency Index » ¥ A 4= EkiY SWF #5214 » H
IR TR AT AR BV GGE )
2 AT AL B A B E S R T A BB S R T E R (G =) -

(Z) OECD BS

FHESR SR SWF IR RIBIRVEERI SR B E S - A - i858 S E R AR
A= =l B BIHE SN E SR 2B SR EEE S RE R TT
FordE - Hrp & BB AR <5 VU E IR g BB - IR
ah (RE =) Sh[EIRTE 1 BT TR HERT -

OECD B S fE ¥ 5 Bl Al H LAY EE ARG T - KB R LR B
— AN P A R [RI S o FHARREE AR 0K+ BomZR ik ~ EPE
KT TEBINE ~ PRI AR BT R R 3R BE VU 51D 3% OECD 55 BLEA
o R

W
\

/

S
(ﬁ
i
+H
&
i

zx - -+ — - Linaburg-Maduell Transparency Index, SWFI,
http://www.swfinstitute.org/stati stics-research/linaburg-maduel |-transparency-index/ (last
visited July 7, 2017).

-- = SVEN BEHRENDT, SOVEREIGN WEALTH FUNDS AND THE SANTIAGO PRINCIPLES: WHERE DO
THEY STAND? 15 (2010), http://carnegieendowment.org/files/santiago_principles.pdf
(“[T]he China Investment Corporation shows higher Santiago compliance levels than the
level of democracy in China would imply; Azerbaijan’s State Oil Fund and the Abu
Dhabi Investment Authority also are more compliant than their countries political
governance structures might indicate. These three funds have not yet sufficiently
implemented the Principles, but they have shown a higher degree of commitment than
might be expected given the political institutions of their countries”).

: OECD INVESTMENT DIVISION, GUIDELINES FOR RECIPIENT COUNTRY
INVESTMENT POLICIES RELATING TO NATIONAL
SECURITY-RECOMMENDATION ADOPTED BY THE OECD COUNCIL ON 25
MAY 2009 3-4, https://www.oecd.org/investment/investment-policy/43384486.pdf.
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RPN OECD EEHEABTRIE

B IR MEAE
O HhEBIMNBIREERENEMUERNIN R ES
2 1 JECEI WNZERE T AN AP S E AT o i st 2 R R B B

( Non-discrimination)

EREIA E DURFE B R 22 2 - TACE SWF LyRe Bl
A o i B R e PR LR AR B A R IR & B B
LR R

LA ] FHEIE
( Transparency/predictability )

LB A AR SRR TR VLA EE
SE I R o 31T L3 o 52 T T i
EEHABE R FEE RG> LR -

i 3t E B2 (- B S i A - S el i &
03 0 A H B RE =R

SWF %% < 3 & I D H BE i i R A - IRETTHE
FHALBIE AT EAVRGSEE AN - LB EME R F &
BB #EA T A5

e Al
( Regulatory proportionality )

T BIE Y SWEF AT R IIIRE] » RS @IRER R L
EHWZLERRE -

Hh = B JE MG R B 5 2 = B R - PR SWE 2 1%
BEIT Ry o ARIBLEERRMIFE A - L6 JH BRAR BR A 7E H R B 5%
ZEER - HHR A B R R AL B 5 - 46T
FoiZ e

23 [ R 1 45 54 15 it 2 B 3 M ) 95 o L e i Y
& o MET AR AR - AN R& 525
Pk ohask (Risk Mitigation Agreement ) = Sif; H i i 12
FBMEEHA -

EEEZ BT IR EE
(Accountability )

@)
@)

AT AT~ B - BSFENERBRER G S 0 2
BIFRE Sk SRR © 2Ll 0 M E B s H 2
Bl OECD Y38 &4 i B i B B AH A BB Ak il ( Peer
Review ) » DIFERFECR ~ Mt A 2 B M #% & 1
J# -

B RS SWF R E1F » & W A 800917 Bk
FEERLS - i SWF 15 DUR B IR % & 2 1T EUR 4 £ R
REFI RO -

PR I $5 & FE HE R B A DR E R » T FH B 32 5501 7 OB R 1
THEERE -

g 2 (BRI 5 AT R A RO T BGER FE EE A -

FH EFRATHE - IE S s i LBl - BfTHy OECD H S WRiRERG
SWF FEBIER I BRI T — 1 SRR AF - KL BA Y B 2 2 o MR i
RSN T B - (B ZANE CRASRE B 2 PR L 28 VB iR o - Ty sE
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BILLR SWIF S8 5 05 R B BRI 7 202 S8 L B B A R
FE3ETY -

(=) S¥AfT

HH EFARIER E S HHEBNEAR TN - WRAAKRNERAER - Bl &0
SR R ERER SR AN BIEE R TR KA Y - B IMF R HEZh A St
FEES B H A EERE R - T SWF & HAE ARG #2057 SWF
NEIGEHIRE - IEREE ; £/ OECD &5 » HIIA H FR i L BN EEAR
Bl ¥ SWF & SRIHBATE E - FIRE S 280 B et & 8 it SWF
EHINERE « 758 SWFE ABIERRE TSN IE M - ZE g SWF &R
BRI AlRE A sRAE - B — < AMEHEIBIFR R E T2 - HEHE
FHo MK ESIE S BN - IRl HER SWF ol By —iMEiki i s A
sEER H I ARG SE HEIME - DU AL I BYRE AT BE A 2 UE A - T B BRI 5
ERETERL# -

A E S EAE Ry SWF B EME— R (GE =100) » MEHEME
BHRE "HS BB TE ) HBIEEBEFERFEINA - BREEBZ ML
BEEEEMART) GG =10 o EHEREMA A E S R E R — A

ot RN REF PR IEFR IR OV LALA TR  XIFEREL
20160 fh i F A E pfein®
http://www.temasekreview.com.sg/zh/steward/f ostering-stewardshi p-and-governance.htm
| (B i1 P 2017267 11p );GICP 74l H 75 BERF 184 B9
PR EEH B A EHFTF L o See GOVERNMENT OF SINGAPORE INVESTMENT
CORPORATION,REPORT ON THE MANANGEMENT OF THE GOVERNMENT’ S PORTFOLIO FOR
THE Y EAR 2013/2014 26 (2014),
http://www.gic.com.sg/images/pdf/GIC_Report_2014.pdf - ¥ #F » %8 3 A & 3R
%73 "#%m4 R ¢, (Council of Ethics) > 3= & BHR T2 P20 £+ 37
FRYIICEFFIARLETIRBFEITF MG LENF MY T R o
See Simon Chesterman, The Turn to Ethics: Disinvestment from Multinational
Corporations for Human Rights Violations - The Case of Norway's Sovereign Wealth
Fund, 23AM. U INT'L L. ReV. 577, 588-93 (2008).

: Michele Barbieri, Sovereign Wealth Funds as Protected Investors under BITs and the

by

o
\ "
I
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PRI SWE B ERy AR SRS - it — (BB G E R ACE RS
BIESHEMEEESNA o B A E SRR E I —ia 85 -
EZ AN A —E " 2HE  (benchmark) - i ## i tth == B L P9 [ 1 4 A ) 57
i GBE =475 flan - s EIRER BIT AEEMNEIIE A SWF B EE
GEARRE - (HE SWF RETTRICART G CAPP24 fiRes sk ELRIR (413
[GE BRI EDR - AHBAR BENA TR ) - At 1 B RERF R ATEERs - SWF
ARG GAPP BT R AHE - Ty A REA S B 25k FET - HLit R —
SR DR G [BIR EAL ZHIIMEK > B SWF & SEETELR - MAEK
BIFRE (RE =+t ) -

IR ERER G E S IRERR - NEZBEEHRE SR - FE L
I8 2 AL B IUIr RE B it - B RIS A BRI STETER - HRER G
PRE S H RS EARREI R o HIKBIR ERERGREH ZEM - BIERRE
TG PE TN - Fr DU ZE B SR H & A mlia B - DUAERER
MU BN - BP1E - 1A N Bl I & & LR I i &
Al RIIDRE R B IMA A FIMHBEE - HfY 2008 FEMAAE S
RINLIR 0 RN EIMER GRS BN AR A FHE (annual report) 5340 > IR
B AN BOE AL R RIIRE A AMEJR A s E AR BRI &

«.{

nd

R #EHER] ( Temasek Code of Ethics and Conduct, T-Code) #R{BIL#ERI] - Bf
E B~ R BERMERE (.25 » I H @ H AR B R w8 A R AR TS
BRIRIEE (GE /0 « B - R REIREHE A 5 5 HIR A RHEE

Safeguard of the National Security of Host Sates, in General Interests of Host States in
International Investment Law 130, 149 (Giorgio Sacerdoti ed., 2014).

o L= ld at 149, 159; BAssaN,supra note 6, at 53.

oL ood

HoAAN IS F R ERER IR TP AAAIFEREL 20160 TS S
RS LU

http://www.temasekreview.com.sg/zh/steward/f ostering-stewardshi p-and-governance.htm
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Fa 2 BOR - BTN S LA BV R R E AR - I HE S A
o FBIBZE ERER ST T FHGEH > MG E S A RHIE - EE
AR ER LT « DL b - BEER B o FRERL S BB A b SR E 50 FHIE
K FERER &S AR B A > AR I — I RE -1

-

= > WTO £ WTO Fim @R

WTO {758 1F 5 BIFRAS B vk Th i B B 2@ Mk s (G 1)
B SWE ZIETT R L K78 - B BRI AR/ N A £ - 35 WTO i3
TE IS — B — A L GATT » [fif— B £ GATS ki {:— C Z TRIMs
—IHE 5o E R A A e & S BRI S BRRE - ARERE RS rilhE
=hEemreEA N SWF B (B =+) - B > TRIMs (G =+—) i

I (ﬁ»%é;‘fﬁ]%ﬁﬂ #2017 # 67 11p );GICp A 4T FLHERE &4 15
MAT S EH B A ERF T 5 0 See GOVERNMENT OF SINGAPORE INVESTMENT
CORPORATION,REPORT ON THE MANANGEMENT OF THE GOVERNMENT' S PORTFOLIO FOR
THE Y EAR 2013/2014 26 (2014),
http://www.gic.com.sg/images/pdf/GIC_Report_2014.pdf_ ¥ *+ » %= 2 L & p 30 {
%73 "#%m4 R ¢, (Council of Ethics) > 3= & BHR TR 2 0F £70 > 7
FRPIICEFHFIAELA LI REFEEIFT B L EFTE MY RT R
see also Chesterman, supra note 25, at 588-93.

#x - L4 - About the Organization, WTO (“ The World Trade Organization (WTO) is the only global

international organization dealing with the rules of trade between nations. At its heart are

the WTO agreements, negotiated and signed by the bulk of the world’s trading nations

and ratified in their parliaments. The goal is to ensure that trade flows as smoothly,

predictably and freely as possible’),

https://www.wto.org/english/thewto_e/thewto_e.htm (last visited Sept. 26, 2017) - WTO

Ed o b AR FRET I B #2206 E7 7 510 F 1647 ¢

AR -WTO &3 fhER PR R ez - B ARFNF IR AT

g S Sl R EABER (- HHEHTWTO mn iz 15 -

-+ BASSAN, supra note 6, at 56.

ix= -+ - : TRIMs Agreement: Agreement on Trade-Related Investment Measures, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, 1868
U.N.T.S. 186 [hereinafter TRIMs Agreement].
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FEFATHY R IR E > HIEERmEEA R ENE S AW &Rl (3
=) MEREE IR SOE 8 SWF fE S I T3 5 BUREI - f SWF
FEIIR IR R e B 1% &E (speculative investments) » B2 TRIMs K #iHY
B HE GRIREI A - #i TRIMs 25 5 v DI HERRIY -

Y GATT E Ry SWF & Z Bl /8 H Frak - Bilgm [ - GATT B9
B B A B R R 2 PR R (BB =) — i BB A (58 —15%) ~ FF
B PR B IR (3BT =RRER T PUMR) ~ AR GE =+=) (58
T8 ~ ThEREAEEERE BB . FEARER TSWFRE
FHEAGER - R LB GATT JRATE#EA IR EEZIRE - —3& » WTO
1 Ry B 8 5 B i RT3 17 ) ER B 5 Pl e ) LA ek e R M B B i B o A
#HY ERSEFZEBIR [ - 1 SWF B &E M LBl HNE Sk 3 - £E
FAEM—T U EREZS ] WTO B BRI EEZES - HE » GATT

BEME S AR - KNI RE SWF RE B Y R E IS T EY5E ke

TBIERs - i GATT Zi#H -

et F2k - WTO g = KM - E 8 GATS B SWF 5@ H < 7]
BE (3 =+1) - IRFEE G4 E (General Agrement on Trade in Services »
f&if GATS) J3 WTO & SEIA N R ERIRE £ H LR I TN 238 W 0E - A
SORBEPRFERIEARE  —F - SWF Z IR TRV E & < BRI GATS
BHHEEZON s —F - WEBEEEEREE - A EBIER SWF #%&1T
R B EERERNER 2 IRPEANmL -

B B EE — R - 8 GATS 25— 55 = (b) ~ (o) HEsr & B R (G
=11 A]fGH GATS W€ Mg " IR o BAEEAESF I AT Bk ss - HEHE

=L AP enE G “f—i AN RFTHFIRFOHET AL 2 AUk L iEE o
MATFHA af FLFRY - THIFP AF2ZE R DB hiFgHLErH
FociEmMtET B2 8 RE o

zx = -+ = ! ltisaninteresting feature of the WTO since most BITs are only dlightly transparent.

=z w DA w190 T 206-209 (TAfER G B 48 WTOIGATS i ¥ | — &)

ix = -+ 7 : General Agreement on Tradein Services, 1869 U.N.T.S. 183, 33 |.L.M. 1167 §1(3) (1994)
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BRAAT B8 BUR BRI T2 LB IR » IR T 17 BE BRI RERRF Fr B2 HE AR S | -
AR TR N IR R S R {1 - R B 5 {18 i 5 2 kB i AT T e 5
Kb B B ERERRI S 1 T I SWEF Frly ZIRES SERE - RIRBRER Y GATS
LA o BEAN - (RARIE GATS 55 28 555 m R ELEE 1 558 2 H(OA R A2
(GE =1+7%) » AR B R ERERER DL TR A ) BB - IR EE R
175 5 BDUR L BISE a7 T RS RS ) ARSI R LIRS - pbE Erv it
GATS {5 € P FH] B AR HEAY IR (FE =1+ ) - &5t -

(“3. For the purposes of this Agreement:(a) "measures by Members' means measures
taken by:(i) central, regional or loca governments and authorities; and(ii)
non-governmental bodies in the exercise of powers delegated by central, regional or local
governments or authorities; In fulfilling its obligations and commitments under the
Agreement, each Member shall take such reasonable measures as may be availableto it to
ensure their observance by regional and local governments and authorities and
non-governmental bodies within its territory;(b) "services' includes any service in any
sector except services supplied in the exercise of governmenta authority;(c) "a service
supplied in the exercise of governmental authority” means any service which is supplied
neither on acommercial basis, nor in competition with one or more service suppliers.).
ix= L2 1 GATS % 28 i% ‘aﬁ(m)é"x :
Ty R Ay BT A H
(1) 3% g R 22 L-”"i"&ié“f:ﬁ‘_s\i A ERS AL ERABPREFFE
H o

(i) 77 i li‘—FFiz}—*‘  fdp

-wgﬁ BARA AT E ‘“?’bﬂjﬁ;i\‘
2. B()FRTLE R 4 i S ipdlE
GATS % 1% 23

TR RTHEIRAET S 0 3

M
~

=
he
Y
E'l <

@ p-gRFEMeHE §EBEN BRI

(b) - ¢ AP HEE ¢ 82 ﬂ%”ﬁiftlf—ﬂﬁiz}z-,

©d- Rz mpREgrarmde § ARp R P EHRBS SRERD
(d) d - g R i EFmmie g Bap g AL ERD SR EIRS -

e o Tyeh s or GATS (M &pRIrenri) ¥ 2 8- BT (&2 Tdh i g
PRARIE I fdp A A R LR 240 LA IRAE - (D) A 1R R 1iEF 345()

b e :éﬁzfj—ﬁkﬁ%:}&w—mﬁiﬁga‘ﬂ (i) P egiFd i Rgptzrd
R FRARE RS EI KA WF aEd () A RRE LIRSS

3
e

B o SRR L VS 'rfv,ge‘n ME (i) SR TN AR ] B R JIFT

SRAFCF R K F e #EE e (C),T" *MELEF LiEY 3HM)EH T o do- FF F
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SR - BRREE —MERTE - £83% GATS e o B 2 BR S B IR 5 3 B A%
& (FDI) ZE 55 (FF =+1/0) » fFk SWF B G BlsIARIESR » WA
HAEAN A - S E - GATS EFN " SWF % |, A FFI=KIRH : 55
GATS T M R 55 SE Y I B PRAE AR HE S - T A ) (Market Access)
HE S » UZHZE] GATs MiF " HfiE & 35 1 (Specific Commitment ) (FE
=FI1) ZHR - JRED - GATS (g B IR SE T5ER I T B iRt 5 B
F1k o (& U+ ) (selective liberalization approach) » HAE1E WTO [k & B A
AR R E IR e A2 b 46H WTO & R 2 8 H - [KI It - SWF
AR & i - BR B ~ AR F] S IR AR5 2 - B A S IR K
RBURRE R R B U—) » iS22 3 3 BIHERR A GATS 1Y T RFE &G |

4 ﬁﬁ?}iﬂ-a‘i nf—«’mﬁ A A (b)FE (i) B 2 (i) p rdpenizimiEd > 2L F AL &
PRﬁZ»a‘%l R A PR S dp e R o 0 L (D) R kg o SWR A
a3 JU‘-}-ﬁ R FFART R F AR T RS R ThER ﬁzfj—ﬁ%ﬁﬂfﬁ
e PRAS 50 @ #Hlf*‘ GATS 3 * gsal?]f ‘b o 7 iE ,u(c)xamiﬁ,{j\ﬁ » £ & SWF
SRR hIZ A 0 BT & RIRTHE R S T R GATS “r3 B GR A
ke 0 LAY w kit 19 F 207-208 ©
LA RBREE T A S ERIT DI 2 WE o dp- BT RT A N Wl
AREY TEE- REFHFEOR TS o5 GATS 2 RFPIRIFT 5 > & IR
TR SR FRHRBFAE - KE SWF L3y 3 BB S22 450G
2.0 P SWF & B~ i83%% 4 g 8 LG8 34048 o & SWF % 1 R g e
FEFHT o EF RN T EIRIE DD o A1 GATS i * 3t SWF 3 F
16 F HREAR R LR o LEIRAr 0 ARG SRR 2 IR E T L GATS SR SWF
# 7 » See Julien Chaise, Assessing the Relevance of Multilateral Trade Law to Sovereign
Investment: Sovereign Wealth Funds as Investors under the General Agreement on Trade
in Services, 2015 INT'L REV. L .1,1-18 (2015).
3z L4 FEREAITL AR LR BN SR E B R R 0 (2 GATS it 3 7 A eh-
Ao RFEAGEGRRERE ARB BT 1S B 0 MR R AR U iE
o i RAFBRPET FAE 1#5;2;4.’1 »WTO #1B &9 -2 h 7 4 i%\é [
By (=) F332-333(2013) » 7 A B &% » WB§F 52> F 465-486 (2010) -

e b AFABREN G S pd oo

:xp L - : Bart De Meester, International Legal Aspects of Sovereign Wealth Funds: Reconciling
International Economic Law and the Law of Sate Immunities with a New Role of the
Sate, 20 Eur. Bus. L. Rev. 779, 812 (2009).#%23‘;, I SWFHFTER PP LT A
T o R PR R GATS #rid E PR (7 ¥ §° B © SWF 3T IRARF enfovt b ik 2

T

ey
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ZAN o MBS R - B Ry WTO BB Bt 3 B E 2R R R L BREERR S
BIBUR A REE A RRE IR ERFIR A (BE IU+2) » 75— RERHI -

FE > GATS ZEHERT " USRI A G HEHIRE | B9IMBIIEE A - I
AJH1 GATSEE 1555 2 FE (C)7k (G IU-+= FI1ZE 28658 m i E 2 3E(FF 10+ )
HERRT HY o 8T » SMBIIR B A AR B SR A R SR PR - ST PR AR
B 10 GATS &R - ZRIM - AW TR AHH R Ef Gk - SWF &
Z LA & iz (portfolio Investment) £y » HZ 387 LBl E LM
HERFN DB R AL FEANLIETE T - 2 SREH GATS ZH 5hiRa& » Rl
JCEERT -

=3 » GATS I s it LB DT B (BE IO71) ok (56 2
BREE=TE) ~ —iBI4h (25 14 1) DIRBIRERLZ 2RI (56 14 iz —)
FRRBEBHRITEEE BRI SWF Z18E - HxEBEAEZH5ME

&N

A

iz

g

A pﬁt

BABWEN6% HY AmiEE L 46% R FEL 1% 1T 1% 2
FE L 2% BRI 2% -
¢
o

I
S|

-
)

2]

EHREL Y N IREE S 3, 2 BRI SRR ik o F R

C SR it 190 T 160 I AR e RIRIAE O GATSRI B Pz T X
EFRIRS 2 Rd 2 CSWFRFT ARIRIFEEF 5 GATShig * 5 “Ta K
e % SWF l*%ﬁ()"j-z i J(fj—?’jﬁ( PRl A f_ﬁﬁ#}i B R F BT
PR AR PR R I IR | A R B Y %Tﬁ?‘ *he 2B 0 JEE - TE % Z A Cf e
Lhg o PRAEF HERFEE 0 HH U & RIRIE & iﬁ"’l‘#‘?\'m—i -l ”5@:*"”“1"'%
e TIRAs | fovgk > 5% > w43 195 7 207~ 208 -

|3 4

=5
o

L
er

e Lz - &R PRI |3~_J13;§ BiEPE B N FARY N U R R R BRI o

e Lw o (i) i:b‘gféﬁx—bﬁhz»* cfRdp T B ()P RELLEE R A i Sl

w L7 g GMSfiﬁ’%nmvzgﬂﬁﬁwA§W§;ﬂ%ﬁ%*w%iﬁﬁms
Booa ENANE RN ERELAY ORERROEFTIRBEAE > B AR R L
FHREEFT AR A I GATSE 2 ? i A MEF R A - ;lﬁ]ﬂ] LG wHE T

KELERMEG Y ] A E- ok R R PRIRBERT LY
FOATIEH o T A T A B A WA GATS #TAR f ihd & LT & 7% - See Chaise, supra
note 39, at 18 ("One of the key principles of investment treatment (most-favoured-nation
treatment) has become a general obligation for dealing with investment in the Agreement.
However, market access and national treatment obligations for investment apply only to
those sectors and modes of supply that have been put in the schedules of commitments
submitted by the members limiting in the way of liberalization for investment...").
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ARy MR I o fotth  By BRL HCA BR S T T B 5+ 3% 7 H AN [ ST
H 5 - S B B B AR - A0 GSP S B G 1€ - M
FR ISR R S R BB R AL TR - s AT HA WTO 28 &
Bl (FE VUF75) » BR—figbIdh - 150025 17 IRED P S A ZEBIEY) L
AR AT BN - 58T — BB IR 5 LR e ARG o TR IS
O e &= BIoNIE Ry 1 OReE M 1 BB SR B 4 %+ MERFRIPFirast < BRI AR
BHETZ IS (GE VU+12) - @ nl Al - B SWF SIS £ B &G B
TRk SEARAY A F] - A VS AT RS RERI TSI & LB A 22M
FETRET [ RE - ARG SWF BN HIRB R KA -

AR T Al » BEPR R 0By SW $ 3 REB B #th 3 B L WTO B 2 BIRY
Sor > M WTO g E I St ¥ SWF SRR A R tEsi#e (B 0U+/0) - #H
fefh T SWF RREREEI A2 » A2 - d@H EEERHEEE R - B
WTO 5 by e DA Il 2 3138 I 5 B I8 5 o2 P ) s 9 i+ SR DA EL B2 S
TP B R P S T8¢ T 1 1 I8 52 M A < B bt = BRI ] Y e AL - A SRR Ry WTO
{7 7 B B G Ry i YR AR SWF & L RAMESE (GE DU-HTL)

e Lt B wihiz 400 F 57

e Lo BRHF o wihiz 400 F 457-463 -

Fhw o DR e SR HI R S R SRS A RATE PN e E R AR A R
PRER S A8y X o TRRA A ERT ) R L EAT I R M E
ERE TIPS F‘f °Mark Thirlwell, Sovereign Wealth Funds and the WTO, THE INTERPRETER
(Jan. 25, 2008),
https://www.lowyinstitute.org/the-interpreter/sovereign-wea th-funds-and-wto;  ARVIND
SUBRAMANIAN & AADITYA MATTOO, CURRENCY UNDERVALUATION AND SOVEREIGN
WEALTH FUNDS: A NEw ROLE FOR THE WORLD TRADE ORGANIZATION - WORKING PAPER
142 (2008), https://www.cgdev.org/sites/defaul t/files/15501_file Subramanian.pdf.

ixw -+ 4 - See Meg Lippincott, Depoliticizing Sovereign Wealth Funds Through International
Arbitration, 13 CHI. J. INT'L L. 649, 663-65 (2012-2013).1&. 5 7 48 &+ & FLiFf VI E WTO
AP R B & il § 2 2127 0 see MATTOO & SUBRAMANIAN, supra note 221.
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B9 2R T B RO A A HIE L

Bt~ R AL 350 ) 5 e DR I
LRI BT

— HBERETEESEFHZNE

FHEHNRE - B8R SWF AREJIZ B AR E R E R - 28 A
55 - MET S R B — BRI E RV BIATE AR - 2R - £23% Richard Epstein »
Amenda Rose HIIf* HebfF5eam S SsOE - SWE BTG 8 - L tiEAE

RTINS EERR - H SWF ZHMEN LR E T BRI AT

FH R ERE R AR E R > EARRETINEE (GGE 7ot ) - i
HBT A A& LE B RE AL S A B HRE DU R B SRR R R R
TTHRBIR B 2 I B AS ZFH K - DS TSN ka2t 2 xml GE
HA—) o 54 > H3EE] FINSA JiifT L IRIVF M AT RCER B - SWF 257
RFFE RAFIIRERCSk - R A HRIEIE R B Zicek GGE i) - AlA
RigEEE L > SWF RGBT TR ERSS (G +=)

zx7 -+ ¢ Efraim Chalamish, Global Investment Regulation and Sovereign Funds, 13 Theoretical
Inquiriesin L. 645, 657 (2012).

T L- 0 TEeemd P AR  BEL% 0 EHPHF2012# 127 13 p -

7 -+ = Bruce W. Bean, Attack of the Sovereign Wealth Funds Defending the Republic from the
Threat of Sovereign Wealth Funds?, 18 MICH.ST.INT'LL.REV. 66, 107(2009). (“ Thereis no
evidence that this has occurred. There is along history of SWF investing with no political
Or NON-economi C purposes’).

: Mathias Audit, Is the Erecting of Barriers against Sovereign Wealth Funds Compatible
with International Investment Law?,10 J. WORLD INv. & TRADE 617, 626 (2009). (“In
fact, as it has been stated very early in the history of the Washington Convention, for the
purposes of the ICSID system, a government-owned corporation should not be
disqualified as a national of another Contracting State unless it is acting as an agent for
the government or is discharging an essentially governmental function. The fact that SWF
are controlled by foreign states does not preclude them from using the ICSID arbitration
system”).

I
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A - EHIIRE R EIHEE SWF REREI DU AR BE RS (G
T - AR1 - B EENC AR IFE SWF - RREESIMFRIRE
BAlAZEHRTED » MIEEREE BB - Bl R E RS BBV E
#5412 Linaburg-Maduell Transparency Index HYE22% » % 11T C B Z B S F1ES
ERRH - LUESR AT BIECSE I EEfaAR TR - IR - BIESk dral 500 B A
#H¥ SWF EAEEIERPET] - &k - EREES LB - BIREEES
AR EAREEABUGRIEME (5 fit71) - 2008 4 - i RARR T
Ay E] (Gazprom) HEE Ry BN 5 B BN ARE ~ FTHLEERG KA BIE S
ANE] THFRECES ) AE] (DP World) » DI/ UBSEnliiiters "5
BAERTTMUGEA ] 5+ R AT USSR BN R CTHY RS S AE o M E KRR SE
B S LM N o TR O A RIRRAH HACERE - DL B
I E R BB BN AV B A N B R R T A B E R AR
[FRFRS - BRIoE FRERL B A FE HA BT S e B BB Ba e - i SURIR
ANZ DVEEM AT ERET ARl - BT REURIEE S (mutual fund)
Bl SWF WUIREEE M @ BLEN R EEIER EBIRMIEDF - B
FZZFNE - WHEEOT - MR E R B SRS & DUV 5 N 2 Baa s ok H
BEEG -

5 L RTBR » B BOCRRGET N INsEE SWF & 2 EHI A ERITY 0 2YE
Frs it SWF SENEBHRD - FE L - 28 SWF Ty 1 REIE KK 38 2 1 B
RENHEE - ZEIkiE EBIRTTERIS] o S - B SURCEY SWF £

2x7 -+ - SeeChalamish, supra note 51, at 657 (“SWF, legal entities that combine both private and
public elements, present a challenge for the international community, namely, how to
enjoy the benefits of SWF' investments without being exposed to the negative impact
which can result from political motives, non-transparent investments, and lack of a clear
governance structure’).

HI AT Aok ARRESR AW ERT O HEIRNE LMD L AR EAY RS
BAE(ECY BT 2 5);%,1 ERTF A EWEc? RAEFR P )Tgdehw 3
A3 WP EFETF T RBFEI R 8 L R T o Fl e 1 REH SWF
FHRFEFIHEVNEERENFT L ABFBDEZPLERE -
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B9 2R T B RO A A HIE L

HRAE AT - QAR -

EERERERREFAREBRTREEEZEREZERIER

B DR o I F T B T B [ B AS B PR R AU O IR - LU AR
&R (BE ZT78) - Hal S HLUEEE SWF % - QERSE ARAL
WHEME @ BIT X2 AE LU &M T - B0 - 188 " I’K&E
A BERS T AR IEARE ) WEARER - A BERE AR
GRS (AWMEN -~ NT ~ FET ) - B =75 > BEKRE AR LIk -
B E FrimfR IR E - BIT LRSS HE - MTPREANGHE
HEHRB R R GRAT ANV ERER - £t B E N RKISUER - F73E
g - SBIUEL D - BUEBRKIERS IR EIIH - AFERY BIT - EE1EELAEK
o TERHET PRI PR A ) -
— S BIR EHE G EEERRET R o AR - &5
AT SE A ARRRE - AR ARG < S (GE AT - AFamBzE

#3742 : BASSAN, supra note 6, at 116. i % > B 7 BRI 4 55 BIT i@ & o 4 o 38
FERRNA L IFE o2 d B R ORMFAIAI 8 CHE R T2 R A
PRESEFHZFIRRMBL A RS2 A BT LERRD T PR
FRm o BIT A% R 2 F*ma B TR G RS R RR

“*ﬁ%iuiﬁflfapf IR R E B 2R EY B -

PRRE R BA S BRFERR > ARFLPHIR > UEHARILH
wmw*wﬁ’%m—iﬁ—ﬁﬁ%m°4 AL FF AT ERN

#arwwmoJ%“’zn~ﬁﬂ CERE S AR R E R L S

CEISTE SRS CHERP Y CHLEE S T AAREETHIEY

f:é’ﬁﬁwym’ 7 155 (2010 # )= p 1959 # % — BIL 7 & HEFf

4 (Bilateral Investment Treaty > BIT) &gk » 3 £ kg e WNE + B9

g(WRMD)%?vﬁﬁjwﬁ&%4Bixﬂ%W%ﬂﬁﬁi’
(Internatlonal Investment Agreement » 1A ) o = 84 R % % 245 22 b FIIL T 5 B o0
P AR R A A BIT 2558 en® %2 £ 5 - United Nations Conference on
Trade and Development, World Investment Report 2016: Investor Nationality: Policy
Challenges, UNCTAD/WIR/2016 at 101 (2016).

T L DRI E L RETRS C F BFEESNBIT 80 1Ry SWFRHF* Bz
Ao Eblmz » FRBPEF3 1999 # 92 29 p 37 BIT» #2001 # 5% 30

xﬁ*m

Ehy

,‘

N
\"_t>‘

2\
b

~m
\W -

\"l'?*'w\r

283



FrEimE ¥ 284

%I

RS CIRE T SR A ENEESE > M2 S RE?E
56 IMEEKRET 0 SWF NI E 2 BATA BITE T T#&&E A (Investor) | B T #%
& (Investment) , Z EBEMEEEN -

(—) REA

RSB EM - HRER I EESE SRS EREANESE
HEEA - REIERBUE - EREVSGIA SWF Ri& ARy BIT o » A%
BRI R E N ES - NER# -

L1 2012 United States Model Bilateral Investment Treaty ( 2012 U.S. Model
BIT) B " &R&E A, EER/H - HFE :

TR — T RE A - TR B BB 2 o BB REE A R
BB FE 2 AR .

FirEE " Bl&E 3 ;> 2012 U.S. Model BIT #—25 A AOE

TEEARSE  EIERRE— TR L 3 o B B AT R
LA -

TESRI LRIV E R 3 - BIA A RS B A R A R B & e
BN - BIR T REAGHEIRAEDIRE ~ BIREE L RS A A
RS E LAVZR] > AR SWFAE BIT = 5 F sl Ly FEr -
By > SWF 232568 Bl 5 I BU B A B 3¢ A IR R T - i FH SR 10098 Jit 1T B
VLN FIRURE - AEE B RERS RS ST | SW Bil SOE Wi ff — 3 » 2LL » B

%

U

4% FRE R BRI 1992 £ 60 17 p 37 BIT; g e R 1988 & 7 7
U p £+ BIT; 4o A+ Au2rgEsk>r 1989 2 11 7 29 p 1 2 224 p 33 1006 &
77" 1p §3+ BIT; AMEWE 7> 2007 £ 27 58 57 BIT> @ &7 i7" 2003
E129 1p o d 373019952 97 21 p > e+ 3730 1996 & 6 7 14 £
BIT» @i v 1996 % 10 7 29 p 37 BIT -

7 L~ 1 2012USModel BIT #-% Bldict & &k ff B2 325y » B9 > 2 A RP g3t 8
¢ e Fe L RS 0 352 USModel BIT iF 2 a2 £+ P HERER
PRt FRF e B wEROEERTHER PR S
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FHEESRFEBMLERETE BIT A& ANHRE 2 H -

B R EERY 2 A SWF ILFELIE NN EOZHITEE © i - SWF Z&
2E| BIT & fReE » Gl BIT LRI IEE AR SCERAUAEEES Fol -

1994 fF{EE-FHECRF BIT » FUIH bt i 5 58 A RO o [k 35 9 Bk A AH AR
T E S

"THREATMUEZEEAHABEGEAER (with or without legal

personality) #y  E#E - MRIBRHEUR BIPRE O HER LN EHER S A - AN
w3~ GFit ~ &% - itEREA - Eed - OF] - pEut - - A -
rB B HEEE DI ER - AawmHaaREEREE - o GE IHJL)

AEEE R BIT E¥ TIRE A IREERAYES - I ERRDHERK
W—E A EREMSRILZ T AFSIRE | B SWF - 1652 (R - MR AE TR
MBS » B R 82 — A B R B 2 A BB B h SR T N YRS - B2
FHEE T H (State Instrumentalities) Z FIRER) SWF » £55245 BIT HYRR &I
W - AERHUERRE ARV T - 00~ el ~ B~ SRr5a
BB HA IR A AR R T AE R ST RERT & BIT N LRI EANERR - &H
WE#H - SR BIT BRAVESEALIE - GEokEZ TR BIT B85 SWF
HHETI® THR&EA 5 BIERNA - IS - 7 2006 Hit: — ¥ RHfH{g BIT
o BIESIERTEE T REA L R RN B R{H SWF (GE ) e

/

7 -+ 4 - See BASSAN, supra note 6, at 144 (“investor (in respect of the State of Kuwait) is also any
entity, with or without legal personality, established in accordance with the laws of the
State of Kuwait and having its seat in Kuwait, such as enterprises, cooperatives,
partnerships, corporations, foundations, companies, firms, establishments, funds,
organization, and business associations or similar entities, irrespective of whether their
liabilities are limited and otherwise”). @ I 3+ > 1985 ¢ F-#74c il BIT 7§ 4p fe L
PR B2 EF 2 ARZEEFHTIRESRTAGEY 2P B TR0
I company, firm, association or body, with or without personality, incorporated,
established or registered under the laws in force of Singapore. ; H @ 4p fr 4 g5 #0530 &

% ¢ W-% § BIT, 1967 & §&-4¢ ® BIT -
= L o International Investment Agreements Navigator: Saudi Arabia, INVESTMENT PoLICY HuB,
http://investmentpolicyhub.unctad.org/l A/CountryBits/185; see Barbieri, supra note26,
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22 - SWF SE522 568 BIT ArfRimit & A - ins BIT EATERR
HIIRE N EERBIRES - AR —H LIRE » # SWF 3 BIT iLHlHi#E
H > MEAMESUE T SWE BYIE L] - RS SWF & B S8 i #E =
PRI EATIREE AR A - R DU - (RFIR I £ BB SWF #55  [Kih - K
SCR Ry » ARKRIBEZAH A R%ET BIT - £F BIT Ay BLRET b - BRI
ARV ERFDERN R - REEEWERR IEESNRREA#RELZ

o

]

a

+

(O ’&E

HeE T - SWF ZIBBIRE - UWAR G BN T 1E ) FiE
F o PRI BIT Hr o S T & ) AU E SR - #F MU KR E
TEEESEERE - MWL BIT ZURE - SHLERIN TR 2 MRS - Fian
DUEESE0  BEfME# - 2012 U.S .Model BIT H[lk#E#] -

2012 U.S. Model BIT #f "#%& , YIRS R T ¢

THERCAE E R AT B B A R A E - R
EARBH M E B IR A ~ SO SR r TEEA LR S R B AL - 4%
BB « (QFBER  (OREERIRG - RESHTEANKES
B 5 (o)fEizs » EHEEEESE RSN ; (DS - SIRERIEAMAT AR (e)
ACSRRL ~ RS B A FRETRE - A E UG - (RSN
FERE ¢ (O)IRIBBIPRER PHISEUE ~ B8 ~ FFrTRIEURER]  RI(h HER/EE
FESIRIE A ~ BaE B Eh7E DUR ARV EERER - BIANFHES ~ 4R87 - BRI
B e (§E N T—).

a 143 - @ Russia-Switzerland BIT Art.(1) 7 4p Fe e go $i05% ©

= L - 1 2012 U.S Mode Bilateral Investment Treaty,
https://ustr.gov/sites/defaul t/files/BI T%20text%20f or%20A Cl EP%20M eeting. pdf
(“Investment means every asset that an investor owns or controls, directly or indirectly,
that has the characteristics of an investment, including such characteristics as the
commitment of capital or other resources, the exception of gain or profit, or the
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7€ ERRER T &S - bR T APSCHRIVEIRTEDL - KA HY BIT &k
FRIEERE , (X - B2R% & Portfolio Investment ) 4, & A% & 1Y E FEHi[#
LHF (GGE N2 FraidE s R E o RIBHE RN EREEA R ERSTE
MR EHIRE - (EEE G A - EAZEEENAFRER - MikEZE
e RE I i BRI AU RE - g SWF i % sk #Y DLk #E 22 Bl ( Equity
Participation) #EfTESEIRE LN (FE N+=)  BONE BIT Z#H -
f LT BIR LA S E AR IERERGFEN] - 25 L RE&E R
i PR RSB » SREBIRB K - U A IEA AR F R
i o SWF Bt FIH KRG — V@R ERER#EN AR T - B 5] BIT
R BREEE N [F i TR B Ry - 3R N AT -

=5

assumption of risk. From that an investment may take include:

(a) An enterprise;

(b) Shares, stock, and forms of equity participation in an enterprise;

(c) Bonds, debentures, other debt instrument, and loans

(d) Futures, options, and other derivatives,

(e) Turnkey, construction, management, production, concession, revenue-sharing and
other similar contracts;

(f) Intellectual property rights;

(g) Licenses, authorizations, permits, and similar rights conferred pursuant to domestic
law, and

(h) Other tangible or intangible, movable or immovable property, and related property
rights, such as leases, mortgages, liens, and pledges.”)

A D R E IR FT(FERT) - bR FFaR T -Fodm AV U FTRESRT
NPFAN L NRFRE DI L2 KT AZ G RFT RS2 G JIE .
B BAEAL NPT 0 R R AT A AT AR B o & RO R
PG M0 10%2 R 0 BES KT o V- A0 A ART AR &K
TR g T2 > FETELFZ LA - HFTA AP TPRFYTIFEIHPH
%%ﬂ?%ﬁﬁﬁ’%&%%ﬂéﬂﬁﬂ’ﬁﬁéﬁﬁﬁﬁﬂ%*iﬂﬂ&ﬁﬁﬁ
DERL o FRREI KL ERDEERT D S FEARTES LR E
HMALBRTEFSFARTHFIN LB RRT FHATWRT 27 il
oo B L A F PR RIRT B R R T ]I 12 - Michail Dekastros, Portfolio
Investment: Reconceptualising the Notion of Investment under the ICSID Convention, 14
J WORLD INV. & TRADE286,287-88 (2013).

I+ -+ = @ BASSAN, supranote6, at 117.
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(=) MFN ~ NT £2 FET Standard ZiRE8

1. EE7FEFEEA| (Most Favoured Nation Standard )

LX 2012 U.S. Model BIT 25 4 {555 2 T " i B BIRF B BEK ) WA T -

"R R T RS TR L 1 E ik R IR E R - A ERYISILR -
AMEFAE H ISR A S = T B2 L IR E RS - AR - fF - 55
R BB RS EE S S E AR R FE A L MR E R E - (G
A1) |

FE LR AT 20T - e SR B A s I 5K o = G T 18 A Bk H R M
P& frE - AR HFTE T H AL e & NSO i & o F AR e
(it NI - @E MEN REG5E B FEBIE IR E e - [BIRTFEEM
I T - & MPN fE#R{F LR B2 LEB R - i SWF A L5k
FEEREE MEN FRIIZER - EJe U /HE SRR T AEREDT
(inlikecircumstance / like situations / similar situations) » #5F SWF fHE A AN

Bl S B A R BRI B A - BB RS (BE S +78)

=4

x> L 1 2012 U.S. Model BIT 84(2) (“Each Party shall accord to covered investments treatment
no less favorable than that it accords, in like circumstances, to investments in its territory
of investors of any non-Party with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments”).

x> + 7 . Research Handbook on Sovereign Wealth Funds and IntElizabeth Whitsitt & Todd Weiler,
Sovereign Wealth Funds and Bilateral Investment Treaties New Models: Issues, New
Trends and Sate Practice, in RESEARCH HANDBOOK ON SOVEREIGN WEALTH FUNDS AND
INTERNATIONAL INVESTMENT LAW 273, 273- 282.

AL PREARTRNFE RS T REEHFI, A UPSy.Canada % ¢ > @ # et t y2
A7 9ridsh o DA B FAHAE 0 2 R A RR R E RS - B REFT AR
HL R oG R EF A REOUPSLE 4 £ 4 FCRr B PA B3 A pE 4 £ S #RpT
HFEF FAAFGRA - Ra B RRERELE > NRBP I E 2R g 1 ES Y 2
Mg RARENLTH AR FEBHEEFIRS o AEF o WG ek A2
Foz MR LR M FORFER o Ft o UPS g4 £ 4 #pe i 22 ot T e 25 o
FORRE S e £ S EpT e 0 BB F RAFGRA - R A% o Al g F
MREERF AR LT R L RN S EFEH L%k 0 F 5051
(2014 ) - Seealso United Parcel Service of Americall v. Government of Canada, Award
on Merit, ICSID Case No. UNCT/02/1,91173-81 (May 24, 2007).
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Kt » SWF B R RR (TR + A 5 = 4 AR 4
%2 (3 AHE) SWR IHEZELES = 75 SNBI o AR T B S T T A
R, 2 SRR L T SW % 1 MR S AR LA | T b
SWI (1 U 2 A3 2 FE B ELFHR BURF BV T FIFRR . (A~ H/0) - Y
A (GE AL HEBERBORREY] - FOERIE AR TR
P 2 T - FERIRS S L > SRR E AT R A e
FOR T AL - AR S (GGE £4) o KL - SRR - 6T RAk
BITEER (GE £+ ) RS SWF PR E S E s I
R R BIT |2 57 » 50 SWF WAL - BB TR fikt - %
A b ATAE I S Gl B B R -

P SIAb— (B i1 B+ A ARG ) SRR AR THRET
Fo i K SWF ESISIEET R » M5 H E R R A MR A (L - 1
LB b > SWF BILEC{ (5] i R4 S0 B R AU 7 A G I — 50 - KRR TE
HE RS TR SWF (HE 1T R (R R T R THOARIS IR -
EEN e

SWF Hy$R 1T R AT b S A i 28 A S SR P 32 J M 4R 27T
By + AL A S RIS T SWF 2 | 2 Sk EIERE - (41T -
B8 SWF 5 BB MR - R0 MPN 23807 (G £+) -

B E R U — B B - T IR B IER (less favorable
than) FCAEASE = RN L - BRBITTS + 14 SWF AEETE - HIEBINR Tk

I

\

3> - -~ : Barbieri, supra note26, at145.

AN D R WF R SWE 2 B4Rk o UATHE KB R RO R £ G b AT4e sl PR
FFOLE HER A P 100%2 % 5 0 T L i b o

AL P AEPAFEE VAT RSB AGFANSWR # AL £ R - 4B < £ Rolando
Avendafio & Javier Santiso, Are Sovereign Wealth Funds Investments Politically Biased?
A Comparison with Mutual Fund?, OECD, DEV/DOC(2009)08 (2009).

el Barbieri, supra note26, at 144.
- L o d. at 145.
- L - o d at 146.
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L VEFS e R R B E SWF Tz - 1B HAARAYSE = BIB R &E AR EE
N e W E B AR BT B L B — SWF RefeF Bl - ¥ HE SWF HIES - b5

BT AT RERE R R (R B Al MEN JRRINZ &N (B E+=) - Rifi » &
b SWF ZLI#E S | MEN - 5K A HHE IRIEE - DISSBIRY &AM FINSA Ty
B (GGt £ ZRAAERRER SWF R & H# (notification) - ifij
S i [E St A B P RE B P 3 Ry i & o e (State-backed
entity ) » ZORHEH FTEIHRFGRHREHRLIER - H 5L > SWFiHERK
BeBhiES ] MEN R it 1B - 078 BAEFE Hi st 3 B & iR A B T A
B - (ERARE BB 5 ERERL S Ty A B DU i e (BF ©H1) - s
e BRI NERE LT - (A RERT IR 5 & RISV E T R REZ 2 E I
FEES - SWF HILAEE— i i B E s © - BN EFRIEE AR
ERCE RS EDL SWE iy R A ARG - SWE K] A] DL 5kl 3= B RO 9 %
H THE LI (defacto discrimination) (ZAERL (RE £1H75) e

Frifb2Sh - MEN YRI5 [ 50— (e S+ BGE - 9855 BIT ERUIRE AR
G ELT FARAT MEN SRR A5 5 i 3 B8 B 55— [Bsd [ 152 T B2 1Y 5 Ui R R
Rk ? oM —E T3 - DAFh B — & REEETY 2012 4 2 Jh e 5 & frd e B
1R 17 E( Foreign Investment Promotion and Protection Agreement f&5fi FIPA )
Rl » 35215 E H i MEN BREKEUE - BRI E HR IR 58 A i HA R & o e 1y
Frim RN o AL - % SWF & KB B B [P 25 THY B8 i IR
FARE AR AR E SW 15 DU I [ B frh 8 T+ i e DR B - SWF G TRE ARG LUE
AR Y MEN 5 A bt - o] B fth [ 15 22 b Y S R pR A5 K+ 1T By

P2 Rk 3 FB AR RE SWE G OURIER T 0 B SWRRITE e iz o TR
42 SWFme e @ gieisk ) HEH v SWRApY » Flet 1 RpREHZE -
SWF 5 "] 1245 % > § MFN eig £ -

oty R wmE AP R OEALAYE 2R -

- -+ 7 : Barbieri, supranote26, at134.
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W GEtett)-
2. BRE7F&REE| (National Treatment Standard )

€ 2012 U.S. Model BIT 58 31§58 2 TEHE BB

"R T RS TR L E P SR IR B RS - ARSI T

AMEFAAE B R R Bl I AT 32 LIRE R - AR - fFE - i
iR B R GEEMSEE MR RSN R ERE - 5 (§F
£1/0)

NT fEREE R FEIAE TN E AL R & E Rl - AR i T
FEfRG T HABIB RAVIR B R - SWF AR NT Bk S it EEd - fh#
FELERR = E L2 5 & SWF Bl ERINRYRE ALK EIRRTE
¢ (in comparable circumstance) - 55 . » #iF F#5 T SWF I EABE RS
it (less favourable) #5 7 HAGBIRZE ? 5= - MEE¥ T SWF frfting
FEORRRE - IS AEAILECR (public policy ) HYHIE &AL » LRI
BHARLEPIIME R & - FERAES A -

BRI AR - AL EE & ZRCR T BN 8 A H R A
[F]EE2€ 51 (in the same line of business) (G t--71) - EHEE _(EFE - 3k
JiE B B A 2006 4 International Thunderbird Corporation v. Mexico, UNCITRAL
Award BT ¥ NT BREGRRE R - 38R I 258 s - B = E  (intent)
e HE BRI £ By iR (discriminate on the basic of nationality ) A& » i f42E

- L~ See eg. Elizabeth Whitsitt, Application of MFN Clauses to the Dispute Settlement
Provisions of BITs: an Updated Assessment of the Jurisprudence since Wintershall, 2 J.

ARB. MEDIATION21 (2011-2012).

(x= L A~ 1 2012 U.S Model BIT.

-4 MR TR MEN R RAHH B R T ALT U RLRRFEAE
e o PRI BAG LRDLR o F R FR VR DR R
Marvin Feldman v The United Mexican States, ICSID Case NO. ARB(AF)/99/1, Find
Award (Dec. 16, 2002) [Feldman]) - #5 & 7= 5 # v @ $* ie3n i > MFN v e A #1 7
Ut A ¥ R Occidental Exploration and Production Company v The Republic of
Ecuador, LCIA No. UN 3467, Final Award (July 1, 2004) -
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S HEE LHRSEFEBRARKE AN BN ER# (the factua
existence of less facourable treatment) (5 /() o

3. /\dE 1 NT & MFN iEH

= THEAFEMEN o BT ARENRERE 08 BRI FE (G
J\F—) o BSE - SWF AEREFIRR ST - SWF ATy 2 #%4 Bl ith 3 B R 2
REME R EEF AR A8 FER TSN iR
BIAY SWF &K TERER » A& BEIFERE RS BRI AITRE NT
B2k B MPN 82K -

FRASL LB AT - B A5 1 IR R Dbt o FERE Ry T e L BT
BT Ry oo ANy » DL THRET Ry o (PR EREBGR S (F A - SRR & =
P EEE (B /\F2) - BE 2 it BB BT BGR 2 BRH SWF A B 1
BN - QDA A FL B 5 B T P A BIT LB RHERR SWF Ry BIT L2
BN o i BIT L3 MHEBREASC - 3l E BIHERR ] SWF ABSR&E 2178 -
AR B EIE T NT ~ MEN 3G &R - RIHEH EBIRIZEZ S | NPM kK
HIRGI &S R Vit - MBS SWF WIEEITB R KR
BEITR » TIREBUARIS R E - BREZANME SWF 28 HE&E L4
110 35 888 3 B R B A S B2 2 (undue political influence) (28 » i
JERZ TR T SW 45 & 18 153t - B B 5 5 URK M S Pl F e » B SWF &

zx A~ o Seelnternational Thunderbid Corporation v Mexico, UNCITRAL, Award (Jan. 26, 2006)
at para. 183; # v 4pF L f2 & ADF Group Inc. v United States, ICSID Case No.
ARB(AF)/00/1, Award (Jan. 9, 2003) at para. 157; SD Myers v. Canada, UNCITRAL,
First Partial Award (Nov. 13, 2000) at para. 254 [SD Myers]; Siemensv Argentina, ICSID
Case N0.ARB/02/8, Award (Feb. 6, 2007) at para. 321.

A~ -L— : Barbieri, supra note 26, at 145 (“Clearly no discrimination exists when different
treatments are accorded to investors in different situations’); Antonine Goetz and others v.
Republic  of Burundi ICSID Case  No.ARB95/3,Award,10  February
1999,121;Parkerings-Compagniet  AS v. Republic of Lithuania, ICSID Case
No.ARB/05/8, Award,11 September 2007,290;Saluka Investments BV (The Netherlands)

v. The Czech Republic, UNCITRAL, Award,17 March 2006,307.
AL oo 4p ke B f2 B3 Barbieri, supra note 26, at 146.



R'Zf TRl T RRa gk £ 0P 2418 LY

HREJ I B LB NS B BURBORC IVE (BE /=) -

=~ SWF jEH ICSID X1 B E 4 2155
(—) ®&
SWF ESEIIXE N LRI FEAER - RIRREFRTEAZE] 1ICSID B
Bl 7.2 BIT AR EE G - BIRMMEES LY FEAEERITE - /558
% Bk U FDI A 522 1CSID B BIT Z K& R - ERIELIEE IR »
AMEERIVERF IR P BIER 00 - FE3E 2 A RE T — BIRUAS P S i B IR I Y 2
R Ese - QIFEE5E — 24K ICSID (Y2 & iEdi @ (3 /) -
ICSID Y EFEREE - A4 1CSID KI5 25 fRIYAIEE « shall extend to
any legal dispute arising directly out of an investment » B]££%1 ICSID FrEEEHY
Frim R A E R RPR B RN E AR T (R /R o HEARIEE 25 i
RS T RBRN BRI E E A R T ERICRAG T E#R (GE
JNTZR) 2 R EA ICSID Bt T IE T, FEBERERENE LT - K

Az FE ARG IINPM S R SWR G S R ERT LR L A RET =
Id. (“If States mean always to exclude the investments of SWFs from the application of
such clauses, they should express such intention by including a specific exclusion in the
wording of BITs. Lacking such an exclusion, and since BITs and their provisions apply to
SWFs and their investments, then also the MFN and NT clauses should in principle apply
to SWFs. If the host state adopts measures that aim at protecting its national security and
entail discrimination against a SWF from the other contracting party, it does not violate
the MFN or NT clauses only insofar as it is able to prove that the objective of the
investments carried out by that SWF is not the maximization of financia return but the
pursuit of undue political influence.”)

AL Dekastros, supra note 63, at 288.

AT D RAoICSID 2 (AR E 301978 8 9 P en% 12 & € i ¥ - = ICSID v
e P < ICSID 2 F i;gspl%] C AR GRS EREFT TR A DR )
* |CSID it {7 & fa i -

AL 1 |CSID Convention art. 25. (“The jurisdiction of the Centre shall extend to any legal
dispute arising directly out of an investment , between a Contracting State designated to
the Centre by that State and a national of another Contracting State, which the parties to
the dispute consent in writing to submit to the Centre. When the parties have given their
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wms - A=MEE GE/HE) - SB—HEER - HiR 1ICSID KR IE
TR E B A HIE - RO S R S S R R R R R B RN
ME o BRIGET HL M DI LRI TR ] Aaron Broches Ry 3R - Sk
ICSID A5 25 fifiy T HERN BRI E A A A T s ER B A EEE
W e RILEEE T E R A G EBIE iR hER  RPEPERGME
& R IR R BRI Ry 1CSID BHERER A s R (R /1) © $RHY
BEAEEE - BURTG LUK 1CSID figih 5% & T it SE AU BRI B e K AL - ARAN L
it o] DU EEE R B SR T L BRAINE - 15 AR AR 28 ICSID
5 FEERNIE 1ICSID TEEHERE /807 H CHYZERS - ICSID B H TS5
Bl TiE ) FAHSHE - Joy Mining v. Egypt 22 MERIR < T Z70if ICSID
DRI EER AN  BRRRIERG S SR E - SR ERERE
SE FEILR A Tl 38 N R o ) W2 R - 53 Ui i S B AR 2 1CSID 5T
MARERERTUE TR E ) EFR - WHIRSEAEHE AR 25 ik - 1 ICSID
F44H Salini v. Morocco fh# % » BT — A HETRERL T 1%E ) I ERYE
GE /A (OFREAGEENER: (QRETFE—EHIM; QREFE—
6] Py PRI RV (4) R TR e M4 (5) 5 JE8 B IAT LG A S b B B IE IR 52
B o BAR o Salini ZEATE AIEE » IR R R R R EFT R o [HHEPTR
W T - AL ICSID by Fim ik et - FESLATE 1ICSID K%
25 P HE 2 BB » S A 454 BIT LR EHE » 2RI R E
Fy » 1CSID AKIEE 25 TRV EwERE . T AN, (B i) - BB =1

consent, no party may withdraw its consent unilaterally”).
zx A L = 1 Dekastros, supra note 63, at 286-319.
A~ -+~ Aron Broches, The Convention on the Settlement of Investment Disputes. Some
Observations on Jurisdiction, 5 CoLUM. J. TRANSNAT'L L. 263, 273 (1966).
a4 AL s Salini Test”.
A AU RERFEORTP T AEGBEE  FEREE ARFE S5 0 T 47
(2015) -
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BRI ITRER - ARy Salini Test HEad & (& € & 1VERE - HI
FE 1CSID "N AT BRI % & Tl L IR SRR B © T HERZ PROREE T i RO BRI
it |CSID fth#H < AHBRIRFI < R TAL H By Ry 2 55 88 J7 it By e L 1 324
FYIE D0 20y Salini Test T AYZE AR #E S Bl - iR MCI v. Republic of Ecuador 2
o+ RIS i H R G 7 MR 3 (accounts recelval )Tz
H] & (an operating permit ) - fthEkREFR 7R : 7 Salini ARHENE B g Iy U2 401 -
MIELEMET IR E R B - (§F JL+— ), M7E Biwater v. Tazania 1 »
/NS Ty < T Salini ARHENIEMEE ~ BAATRESRH U0y - M ERIGE B
ARG AEROK TR E § < B RS ERIEEN - HEBEMEIERIR), » Z & Sdini
FP AR YRS IEEEAR - RS EREIEZRESE ... (GE 12D, HER
INE R ICSID i BR BRI & FEA H 5L (B2 L SR BL g 2R A5 & Sdlini
Test LEF - 1K Salini Test [ IEARAEE E2% - W HARNME S HHY—Y]
TEDLT R ARK -

HSET S 28 N8k ICSID MEEIEEERE HER - SWF A
feff iz Fiim - B E LA G EEER R FEREE - 1naed| A 1ICSID
T Dy A DR AR T B B A W -

(2) EEABIE
PEaTa SWF L7501 1CSID i & %A RS - ¥ 1CSID
SR ) R L 3

MCI v. Republic of Ecuador, ICSID Case No ARB/03/06 (Award, 31 July 2007) ("Salini
criteria are to be understood as mere examples and not necessarily as elements that are
required for [the investment's] existence").

Biwater Gauff v. United Republic of Tanazania, ICSID Case No ARB/05/22(Award,24
July 2008) ("Salini criteria......are not fixed or mandatory as a matter of law and that a
more flexible approach to the meaning of "investment” is a appropriate which takes into
account the features indentified in Salini,but along with al the circumstances of the
case...").
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ICSID #5625 REAN B EEEREN R E R GE Lt=):

T TR R ) REE
- T3[R TR i A S B H DURAEARSR 20—+ /2R =3k
BN =IO R T UL CH - BRERF I — TR 2 LS
MR — R KB B EERER B AR A - (ENEREE Bl — R EEER
Fii— 7 H i KB B FE AR T A
£ i 8 5 R RS F i A A RIS Bz H - AR R Frim— 7 BB 5K
DM — R RIBRBEE AR BN DURAE bt H R TR R i — 7
Fry A B BRI A - TRZAE A RSN P2 - ST EER T AL
KIET - BRI S — MBI R -

HEif 1ICSID J5 Pto G #85 » Ul ZESEE M SWF 58 " RiRIEIEIR - 46

A i b2 S o T ICSID ARIBEE— 25 KE - FTaRRER FH LE BRI R
BEALHEER " AR &5 - ik 1CSID 5 25 R HE
ik BB R AT LU B AR AR AT ik A - 3 SWF JEa RS T B, #)
g T RRIBIRELR § 0 RAREIRYEES o s SWFEBIER & A N il Fy 2
o - HIH B it = B K e i RS AR R~ BIEEGERREE 1CSID BIRR A -
MEER SWF & LREAVRAIRTE - HATBEI S BUN S 280 5 0 B - Ty
T BIRE BRSO H MR L - Kt SWF RBIESERE R T - ST e
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ICSID Convention 8§ 25 (1965) ("(2) "National of another Contracting State" means: (a)
any natural person who had the nationality of a Contracting State other than the State
party to the dispute on the date on which the parties consented to submit such dispute to
conciliation or arbitration as well as on the date on which the request was registered
pursuant to paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not
include any person who on either date also had the nationality of the Contracting State
party to the dispute; and (b) any juridical person which had the nationality of a
Contracting State other than the State party to the dispute on the date on which the parties
consented to submit such dispute to conciliation or arbitration and any juridical person
which had the nationality of the Contracting State party to the dispute on that date and
which, because of foreign control, the parties have agreed should be treated as a national
of another Contracting State for the purposes of this Convention").


http://wiki.mbalib.com/zh-tw/%E6%B3%95%E4%BA%BA
http://wiki.mbalib.com/zh-tw/%E6%8E%A7%E5%88%B6
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RBl% o B —BER ? BEMBEEFRSNT - RET) SWF GBS Tk
it ICSID BBl - 52 » By SWF B ERE R 5347 » v HIEr
5e%E SWF 2 RBNEBIR @ il 2 —BIAK ? 5% - NEfH ICSID B
B EBH N - 5B K 1CSID 55 25 LU & 5 73 B AR BIRE ML - 7K Hi
PAEEHI AT - % B2 SWF BIRRE A » RHMEE » vk =2« (DH
B 2 B H HR R RAT P B B Y — A B E T - TS B LE AR S (2)
BRI BIRHRIE S A BB OLM B R RS HIBAEAMEE ;5 (3)
3 — B A FRE AR AR LML -

1. ATIE SWF

=% SWF DIARIRAEAN BN Bl5 R & i I SE S - SRR 1CSID
AR 25 BRIIBUENE » BERE TP LU — BRI B A RZEE AT LUZ AR
ABGEAN » BRET R —BIZEA - RIAFEE b 3K DUBEA XA B B 55 B
7 MER FIER » ME 1ICSID AN RFE AT 282 A A BIEE » [RIHZEPR SK B B
EZHE » BIBERNEABIFEE CE - BRSARRELE - i T3EA
BEOMIER L 0 RRIMKIE A B RO Z MEA R B R B 5E » SR ERBER S
PRUCAEHE « MR T FEEFRPTERER - DUEAZ FEE M B HH
BIEE - FIRy KBEE BB TER « RIMLAE /A FIBURERY SWF » HARIRH & REE
INEREFRAT  HEE H A FIRE S A R A & R » B 0] SEHEBT B2 Y SWF
T EERRIBBREE BN » G/ -

JNF]BUEY SWEF B SOE H i 5 HE i 1 B ESURT o TR B (10 48— 35 - (R IE
{EFIET | - SWF JRIER] 25 [{h3 g Bl 22 A ryRdE » MorH R Ry i B2
FlEh - F 49 CSOB v. Slovak Republic Z€ » ICSID HlIgdts AT 2 158505
BT Ky ICSID AKIES 25 Y T — BRI R J L FIETARHE « SR M RO - T 2
X 1CSID {frgitliti i 307 HEY » BIZR P 1 S BB 3R B AL A SE A1 & o 1
% (amixed economy company ) “FEELHHERRH B Fy— BB R .2 Huf7 » BRIE
HAR—EBUEIHERE - SCTBUNIREE - o MhEER—FFRIR TR FIET
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L BRIT R Ry T AT Ry o M0 T IRAET Ry o o TR R RETT A
PR BB o FTEE ERETT Ry o BEAHRIRORBE ~ BRER ~ U FAE - B
EEFIBMSEAE n 153wl - AamE DL T IR BT EENIE J KEE SWF 1y

— B A e BLE A PR H BUER A I AR G R H — - B SWE
MWHE A - B OARE T RE ) T RIAE - HERIE LT R -
FEBIFE AT - BIERE Ry g — BB - Y 1ICSID & A - #7 L FBR -
7% CSOB v. Slovak Republic ZEfit &V HUREAE » TERERYHIRIER U ERL Ty
PR P B vk I R D0 ZH — R e 5 B8 A 422 1 1 S B L At B {00 8 5 422 1) £ SR U #E
0 I EERRET R - RN 2R AE RS T - B4 EH SWE
PATBURFIREE R BS TS DU - JiREml %K  (REL A I SWF 2 —BIAK -
ELfiii ICSID B35 A #f% -
2. BE /BB AN SWF

B AEMAEL AR AR SWF 24 B 1CSID K & &E AERE HIRF 4T -

FHEEEEHMAR SWF LEMENES  AEANES - HERER S
JERATHY H A A E SR B R 0 - W H SRS L IR AR R R Ry
ICSID AR AIEIE R o 58 HK — Bl R vRE LI Y 2R AT E
SWF - 215 Efii 1ICSID & A LR ASES - 15 DL TR A SWE (2 S -
Bk E H 4 (The Global Investment Fund) 174047 - BRI 2 ERIRE
SRR R TREEHES (Norges Bank Investment Management ,NBIM )
TTREEE - PR RERTT R AR BG 2 — 853 » IR R 2 BR 1%
BRI R RGE ABURE 2R » [KILy2 3% 58 /] Broche Test , CSOB
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SEESHRE T BUNEEZE S ) (Government Pension Fund Act) 23711 K
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(—) BREEEESNEM

[ 5% A AL < 25 B R R OB RE AN ] - EAR M = R RI(—) T
FEFEMWA | 0 BRI BT EOE T R TE B - DI B R I & A
AAFAE - JERAEE LIOIAA AR (Z) ~ T AR AN RS | 0 DI
INEAHRBAR LI - B RTA AR - S2BI 5 B s R AT RTE B » (&)
CAFIRERERGR | DB A REFERBIEMERILMNE - BEEELD
HYSBILIE AR - BRI A N Se 0B - vhA L H S iERER 575 -
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ICSID {#kE A Maffezini v. The Kingomof Spain Z » DL T #5#EHIE % | Bl

TIhREHIEAE o WIARHNME T - FIGE SWF BRIEBIE R EAINIIE ~ 178 |
AR - TR RE S B LURGEEH ~ Bk AR - MESTRIRE
o rasEeRtT Ry - IR E BT IR SR - EMER R SWF Frlh L&
1T R B8 EH B L - B SOE [A] - N BN ERBINBI R =T -

(Z) DIEBIRIRIHRIESR SWF IREBRERBREIELR
LA BIT Ryfri# SWF & & + ZEE20 » 15 DU SWF 25 Bl &=
Bkl - RN - WHEBIAERE SWF ENBUA R © &I
HF'E S M1 OECD H 5 K SWF il Ry BIFE I &L FHY— MR I E N ALY
CIRRIBA - BISMET] o WA EREEEE —E - BRIL 24 - IR AR SWF
RIS EERIE T - AlREE i Sy B - AR B+ 1CSID B
FRAIE 5584 > HIERESI SR ICSID k% » ik AR5 RS
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